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Introduction
This report provides a detailed overview
and comparison of policies developed in
the United States of America (US), Canada
and several Western European countries Belgium, France, Germany, the
Netherlands, Sweden and the United
Kingdom (UK) - in response to calls from
the United Nations (UN) and other
international actors for the repatriation of
foreign fighters and their family members
from Syria and Iraq. These Member States
of the UN have been confronted with
ethical, legal and practical challenges in
responding to the phenomenon of foreign
fighters since large numbers of people
migrated from these countries to Syria and
Iraq. Since the collapse of the Islamic
State of Iraq and Syria (ISIS) and other
affiliated terrorist groups in both countries,
calls to repatriate foreign fighters have
only heightened as thousands of people
find themselves detained in prisons or
camps controlled by the Syrian
Democratic Forces (SDF). The latter is a
non-state actor, consisting of mainly
Kurdish forces and backed by a US-led
coalition. Like all other state counterparts,
the countries of North America and
Western Europe included in this report
have been considering and discussing three
options for dealing with returning foreign
fighters: transfer to and prosecution in
Iraq; the creation of a new
dedicated international tribunal in an
existing international court; or repatriation
and prosecution before domestic courts
where appropriate. The following report
will illustrate how these western states
have typically taken a ‘hard’ approach
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towards foreign fighters and their
families.
The International Centre for the Study of
Radicalisation estimates that, between
early 2011 and early 2013, a minimum of
140 and up to 600 Europeans traveled to
Syria. By late 2013, experts estimate that
number had increased to between 1,100
and 1,700 Europeans.1 A March 2018
report from the UN Security Council
(UNSC) Counter-Terrorism Committee
Executive Directorate stated that an
estimated 5,718 foreign fighters in Syria
originated from Western Europe. Western
Europe was the third-largest source of
foreign fighters in the wake of the Syrian
conflict, surpassed only by the former
Soviet Union and the Middle East (secondlargest and largest, respectively). The same
report estimated that 439 foreign fighters
originated from North America, the lowest
number from the regions studied.2
ISIS’s stronghold in Syria collapsed in
March 2019 after the fall of Al-Baghuz
Fawqani town, the last of their occupied
territory in the region. As a result of this
defeat, thousands of foreign fighters and
their family members, previously living
under the so-called caliphate, were left
with nowhere to go and were subsequently
admitted to camps and detention facilities
set up in northeastern Syria. In early 2019,
the population of Al-Hol camp, just one of
several, was estimated at over 70,000.3
Figures from 2020 demonstrate that the
total number of people residing in camps
and detention facilities in northeastern
Syria is in fact over 100,000, with over
70,000 of those being women and
children.4 The camps, currently facilitated
3
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and guarded by the SDF, are rife with
instances of radicalization, infectious and
preventable disease and violent abuse. The
Tenth report of the Secretary-General on
the threat posed by ISIL outlines that this
type of overcrowding endangers
rehabilitation attempts, especially for
young people, and can increase the
likelihood of radicalization over time.5 A
study by the International Crisis Group in
November 2019 documented the lack of
health care provided to detainees of these
camps, especially children. They noted
that severe malnutrition is commonplace,
and cases of hepatitis, tuberculosis and
measles were widely reported.6
Additionally, sexual violence towards both
women and children has been documented
in the camps.7
The UN has taken an active role in
providing guidelines to Member States in
terms of fostering repatriation efforts.
Security Council Resolution 2178 (2014)
affirmed that Member States are obligated
to comply with international law,
international human rights law,
international refugee law and international
humanitarian law in creating counterterrorism legislation. Additionally,
Resolution 2178 (2014) notes that the nonintegration of respect for human rights, the
rule of law and fundamental freedoms in
counter-terrorism efforts contributes
directly to further radicalization.8 Further,
Resolution 2178 (2014) states, under
Chapter VII of the Charter of the United
Nations, that Member States are obligated
under international law to cooperate in
preventing radicalization and to both
secretary-general-threat-posed-isil-daesh-international-peace-security-range-unitednations-efforts-support/.
5
Tenth report of the Secretary-General on the threat posed by ISIL (Da’esh) to
international peace and security and the range of United Nations efforts in support of
Member States in countering the threat, 3.
6
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East Report No. 208, International Crisis Group, November 18, 2019, 7-8,
https://www.crisisgroup.org/middle-east-north-africa/easternmediterranean/syria/208-women-and-children-first-repatriating-westernersaffiliated-isis.
7
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develop and implement strategies for the
prosecution, rehabilitation and
reintegration of foreign fighters and their
family members.9 Security Council
Resolution 2396 (2017) built upon the
guidelines provided in Resolution 2178, by
increasing the focus on returning foreign
fighters and their family members to their
countries of origin.10 Mr. Vladimir
Voronkov, Under-Secretary-General of the
UN Office of Counter-Terrorism, also
addressed the issue of foreign fighters at a
joint UN Organization for Security and
Co-operation in Europe (OSCE) regional
conference in Vienna in February 2020,
noting that Member States have “the
primary responsibility to address the plight
of their nationals, including children
trapped in conflict zones”, and that they
should do so “not only to protect people on
their own territory, but extend solidarity
and assistance beyond their borders”.11
In April 2019, the UN released Key
Principles for the Protection, Repatriation,
Prosecution, Rehabilitation and
Reintegration of Women and Children
with Links to United Nations Listed
Terrorist Groups. The second of the key
principles laid out in this document
affirmed that Member States hold primary
responsibility for their nationals. This
means that Member States are responsible
for ensuring that citizens of their state who
have committed crimes in another Member
State are provided fair treatment as
outlined by international human rights law,
international humanitarian law, and
international refugee law. Additionally,
they must be provided with consular
https://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3CF6E4FF96FF9%7D/s_res_2178.pdf; “Foreign Fighters: ‘One of the Most Serious
Dimensions’ in Global Counter-Terrorism Struggle,” UN News, February 12, 2020,
https://news.un.org/en/story/2020/02/1057301.
9
“Resolution 2178,” 4.
10
Guidance to States on Human Rights-Compliant Responses to the Threat Posed by
Foreign Fighters, United Nations Counter-Terrorism Implementation Task Forces,
2018, 3. https://www.un.org/sc/ctc/wp-content/uploads/2018/08/Human-RightsResponses-to-Foreign-Fighters-web-final.pdf.
11
“Foreign Fighters: ‘One of the Most Serious Dimensions’ in Global CounterTerrorism Struggle.”
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assistance. Where family members of
foreign fighters are concerned, those who
are not accused of serious crimes should
be repatriated for prosecution where
applicable, rehabilitation and
reintegration.12 The Key Principles require
that the rehabilitation and reintegration of
children be a priority, as outlined in the
Optional Protocol to the Convention on
the Rights of the Child on the Involvement
of Children in Armed Conflict.13 Further,
in relation to women and children
specifically, the Key Principles state that
women and children who are suspected of
committing crimes must be afforded due
process and fair trial and, when relevant,
repatriation to their country of nationality
for legal proceedings.14 International
human rights law stipulates that every
individual possesses the right to return to
their country of nationality and limitations
to this right are required to be lawful,
necessary and proportionate.15 The
Universal Declaration of Human Rights
provides for the right to nationality.
Further, the protection from the “arbitrary
deprivation of nationality is prohibited
under international law.”16
States have instituted a range of policies in
response to the issue of foreign fighters,
including revoking citizenship, case-bycase repatriation, repatriation for children
only, and refusal of large-scale repatriation
in favor of legal action in the region. In
terms of regional legal action, Iraq has
already sentenced thousands of former
fighters captured within or transferred
under custody to its jurisdiction. However,
the Iraqi judicial system has serious
deficits that must be evaluated for
alignment with international human rights
12

regulations, with many human rights
groups pointing to concerning issues in
terms of unfair trials and lack of due
process, as well as allegations of torture
and the use of capital punishment.17 In
northeastern Syria, where camps such as
Al-Hol are located, the situation is more
complicated. In the absence of a state
authority in the region, the camps are
managed by the SDF, which has expressed
growing concerns over its ability to
maintain the security of the camps,
especially in the wake of Turkey’s assault
on the border area in October 2019.
Additionally, the SDF has stressed the
importance of repatriation since it does not
possess the authority or capacity to
prosecute or incarcerate fighters in the
long term due to its status as a non-state
actor.18
Under international law, repatriation
remains the most law-applicable solution
for all states. Fionnuala Ní Aoláin, the
Special Rapporteur on the promotion and
protection of human rights while
countering terrorism and Agnes
Callamard, the Special Rapporteur on
extrajudicial, summary or arbitrary
executions, have provided a legal analysis
on the matter, stating:
“The Special Rapporteurs recall that the
urgent return and repatriation of foreign
fighters and their families from conflict
zones is the only international lawcompliant response to the increasingly
complex and precarious human rights,
humanitarian and security situation faced
by those women, men and children who
are detained in inhumane conditions in
overcrowded camps, prisons, or elsewhere
15

Key Principles For The Protection, Repatriation, Prosecution, Rehabilitation And
Reintegration Of Women And Children With Links To United Nations Listed Terrorist
Groups, United Nations, April 2019, 4.
https://www.un.org/counterterrorism/sites/www.un.org.counterterrorism/files/key
_principles-april_2019.pdf.
13
Ibid., 6.
14
Key Principles For The Protection, Repatriation, Prosecution, Rehabilitation And
Reintegration Of Women And Children With Links To United Nations Listed Terrorist
Groups, 5.

Ibid., 5.
16
Ibid., 4.
17
Genevieve Zingg, “Canada increasingly an outlier by keeping its child citizens
detained in Syria,” OpenCanada.org, December 4, 2019,
https://www.opencanada.org/features/canada-increasingly-outlier-keeping-itschild-citizens-detained-syria/
18
Ibid.
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in the northern Syrian Arab Republic and
Iraq. Such return is a comprehensive
response that amounts to a positive
implementation of Security Council
resolutions 2178 (2014) and 2396 (2017)
and is considerate of a State’s long-term
security interests.”19
In an interview with the Bulan Institute in
June 2020, Professor Ní Aoláin further
declared that states are legally obligated by
the UNSC to repatriate foreign fighters.
She added that some European states,
particularly France and Belgium, have
tended towards being less supportive of
repatriation despite this obligation.20
The aim of this report is to provide an
overview of the policies of Western
European and North American countries in
relation to foreign fighters in Syria and
Iraq, including their family members.
Given the democratic nature of most
Western nations, they should ideally
implement human rights-based approaches
and act as examples for the international
community in how they handle the
repatriation of their foreign fighters, since
it is imperative that the international
community finds a solution to this issue.
The humanitarian crisis in Syria’s camps
and the rise of radicalization observed
within them demonstrate the urgency with
which the issue must be addressed by all
states involved. This report hopes to
contribute to the international debate
surrounding options for how to handle the
return of foreign fighters, which is
essential for the maintenance of
international peace.

19
Extra-territorial jurisdiction of States over children and their guardians in camps,
prisons, or elsewhere in the northern Syrian Arab Republic, United Nations Human
Rights Special Procedures, 2020, 1.
https://www.ohchr.org/Documents/Issues/Executions/UNSRsPublicJurisdictionAnaly
sis2020.pdf
20
Cholpon Orozobekova, “Fionnuala Ní Aoláin: ‘States Are under a Legal Obligation

Belgium
In October 2015, the UN Working Group
on the Use of Mercenaries stated that
Belgium needed to develop “an inclusive
national vision and action on the issue of
foreign fighters at federal, regional and
community, and local levels.” They
warned that out of all European states,
Belgium had the highest per capita number
of foreign fighters in Syria, an issue that
remained the case by 2018.21 Analyses
from that year, both from official and nongovernment sources, estimated that at least
498 people had left Belgium for conflict
zones in Syria and Iraq, or had attempted
to do so, following the outbreak of the
Syrian civil war in 2011. A minimum of
60 Belgian foreign fighters had been
killed, including 46 of those associated
with the former extremist group
Sharia4Belgium, while some estimates
suggested the number of deaths to be as
high as 146. More than 140 Belgian
children below the age of 12 were thought
to be in Iraq and Syria at that time, 75 per
cent of whom were aged under six and
likely born in the conflict zone.
In April 2018, the Belgian Foreign Fighter
Database estimated that 152 fighters had
returned to Belgium. By mid-2019, there
were an estimated 69 Belgian children and
54 adult foreign fighters, including 20 men
and 34 women, detained in northern Syria.
A small number of Belgian fighters were
prosecuted and imprisoned in Iraq, while
approximately 20 Belgians were
reportedly continuing to fight alongside
terrorist groups in Idlib. In February 2020,
the Belgian Minister of Foreign Affairs
and Defense, Philippe Goffin, reported that
Belgium had formally identified 42
children, with 30 children and 13 mothers
https://bulaninstitute.org/states-are-under-a-legal-obligation-from-the-un-securitycouncil-to-repatriate/.
21
“OHCHR | Belgium: UN Expert Group Calls for Robust Integrated Action to
Address Risks Posed by Foreign Fighters,” United Nations Human Rights: Office of the
High Commissioner, October 16, 2015,
https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=16613&L
angID=E;

from the UN Security Council to Repatriate,’” June 3, 2020,
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accounted for in the Al-Hol camp, and 12
children and 10 mothers in Al-Roj.22
Terrorist acts committed by groups which
included returnees from Syria and Iraq at
the Brussels Jewish Museum in 2014, in
Paris in November 2015 and in Brussels in
March 2016 led to the perception of
returnees as a key security threat to
Europe.23 However, since the collapse of
ISIS in northern Syria, the threat from
terrorist groups has changed significantly
and foreign fighter returnees have no
longer been described as the primary
concern of the security services.24 Jan
Jambon, Belgian Minister for Internal
Affairs, stated in a parliamentary
commission on 28th February 2018 that
“the return of these persons to Belgium is
neither in the interests of Belgium, nor in
the interests of our national security.”25 In
November 2019, the Belgian Ministry of
Foreign Affairs stated that the country
would continue to seek prosecution of
foreign fighters in Syria and Iraq “near the
place where they committed their crimes.”
A spokesperson for the Ministry was
quoted as saying, “Imperatively this must
be done under fair conditions and in
compliance with international law.
Discussions are continuing and Belgium
remains convinced that this is the solution
that minimizes the risks for our society
while respecting the rights of defendants.”
26
However, the federal prosecutor and the
head of the Belgian counter-terrorism
22
Pieter Van Ostaeyen, and Guy Van Vlierden. “Citizenship and Ancestry of Belgian
Foreign Fighters,” The International Centre for Counter-Terrorism – The Hague, June
1, 2018, 1, https://doi.org/10.19165/2018.2.03; Francesco Ragazzi and Josh
Walmsley, “Member States' approach to tackling the return of foreign fighters,” In
The Return of Foreign Fighters to EU Soil: Ex-Post Evaluation, European
Parliamentary Research Service, May 2018, 32; Rik Coolsaet and Thomas Renard,
“Foreign Fighters and the Terrorist Threat in Belgium,” ISPI, January 9, 2020.
https://www.ispionline.it/en/pubblicazione/foreign-fighters-and-terrorist-threatbelgium-24663.
23
Thomas Renard et al., Returnees: Who are they, why are they (not) coming back
and how should we deal with them? Assessing Policies on Returning Foreign Terrorist
Fighters in Belgium, Germany and the Netherlands, 19-41, Egmont Institute,
February 2018.
http://www.egmontinstitute.be/content/uploads/2018/02/egmont.papers.101_onli
ne_v1-3.pdf?type=pd.
24
Rik Coolsaet and Thomas Renard, “Foreign Fighters.”
25
Committee T, Counter-Terrorism Measures in Belgium: A Short Assessment of the
Situation in light of the visit of the UN Special Rapporteur on the promotion and
protection of human rights and fundamental freedoms while countering terrorism,

fusion center, alongside others in law
enforcement, have described controlled
repatriation as necessary for safe
monitoring and prosecution of returnees.27
Mr Bilal Al-Marchohi, a Belgian national,
was sentenced to death by an Iraqi court
following a controversial summary trial in
March 2019. He is the second Belgian to
receive such a sentence after Mr Tarek
Jadaoun in May 2018. The Belgian
government has reportedly requested that
their sentences not be carried out.28
The Belgian government has promoted the
option of a dedicated international tribunal
in which adult Belgian foreign fighters
could be prosecuted.29 However, in the
absence of this proposed tribunal, several
Belgian dual nationals have been stripped
of their citizenship. This is a significant
aspect of policy due to the high proportion
of Belgian dual nationals who attempted to
or successfully traveled to the conflict
zone – just over 80 per cent of the total
number, with the majority of Moroccan
heritage.30 In a March 2020 press release,
the Minister of Foreign Affairs and
Defense stated, “The eventual repatriation
of adults is not on the agenda…Amongst
the 37 Belgian adults detained in camps in
Syria, 29 have dual nationality, out of
which three have recently been stripped of
their Belgian nationality. But this decision
is not set in stone and can still be
appealed.”31 Six foreign fighters with
Belgian-Moroccan nationality who left for
21, May 2018. http://www.liguedh.be/wp-content/uploads/2018/11/Counterterrorism-measures-in-Belgium-A-short-assessment-of-the-situation.pdf.
26
Euronews, “Belgian and UK authorities say ISIS fighters should face justice in Iraq,
Syria,” March 11, 2019. https://www.euronews.com/2019/11/02/turkey-will-sendits-jihadist-prisoners-home-amid-anger-with-europe.
27
Rik Coolsaet and Thomas Renard, “Foreign Fighters”.
28
Agnes Callamard, Mandate of the Special Rapporteur on extrajudicial, summary
or arbitrary execution, September 19, 2019,
https://spcommreports.ohchr.org/TMResultsBase/DownLoadPublicCommunicationF
ile?gId=24858.
29
Wladimir Van Wilgenburg, “Belgian Government Supports International
Prosecution for ISIS Fighters,” Kurdistan24, February 21, 2019.
https://www.kurdistan24.net/en/news/7197e86f-4223-47ec- 9968-3606453166a1.
30
Pieter Van Ostaeyen and Guy Van Vlierden, “Citizenship and Ancestry”.
31
Chambre Des Représentants De Belgique, “Compte Rendu Analytique,” La
Chambre (Commission Des Relations Extérieures, March 10, 2020),
https://www.lachambre.be/doc/ccra/pdf/55/ac129.pdf#search=%22syria%22.
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Syria were stripped of their Belgian
nationality in absentia.32 A former student
in Deurne, Fouad Akrich, was among the
six people stripped of their Belgian
nationality for his involvement with Jabhat
Al-Nusra. Akrich’s family claimed he was
brainwashed by Sharia4Belgium and that
he ran away from home in 2012.33 Three
of the six whose citizenship has been
revoked are presumed dead. Conviction of
a criminal offence is an essential
prerequisite to the revocation of
citizenship in Belgium.34

checks, assessments of exposure to
indoctrination or military training, and
evaluation of the threat posed.37 The
repatriation process is strict compared to
other European countries due to the
premise that children must reach an
embassy or consulate in Turkey or Iraq
and prove their Belgian nationality.
According to Belgian law, DNA samples
proving kinship to Belgian parents are
required in order to be regarded as a
Belgian citizen.38

Despite the official position of the Belgian
government regarding its reluctance to
repatriate its citizens, during 2017 and
2018 Belgium repatriated five adults,
including four women and one man, four
teenagers and 22 minors under 12 years
old.35 Since late 2017, the repatriation of
young children with claims to Belgian
citizenship has been on the government’s
agenda in recognition of the poor
conditions of the camps. Belgium
considers children over twelve years of
age to present a possible risk of extremist
violence due to the strategy used by ISIS
and its affiliates of exposing children in
that age group to training and combat.36
The age of criminal responsibility in
Belgium is also twelve years. In March
2018, the National Security Council
announced a six-part process to support
the standardization of treatment of child
“returnees” to Belgium, including
ascertaining their age and the whereabouts
of their parents or grandparents, data

In June 2019, six Belgian orphans, aged
between six and eighteen, were repatriated
from the Al-Hol camp after direct
negotiations between the Belgian and
Kurdish authorities, a move criticized by
Former Secretary of Migration Theo
Francken.39 Relatives of those still being
held in Syria and Iraq have turned to the
Belgian courts to seek consideration of
their cases. In October 2019, the Brussels
Court of First Instance ruled that the state
was obliged to repatriate a mother and her
two children who were detained in the AlRoj camp.40 In December 2019, the same
court overturned a lower court ruling and
demanded that two Belgian women,
sisters-in-law Bouchra Abouallal and
Tatiana Wielandt, and their six children be
repatriated from Al-Hol camp.41 Four of
the children have since been repatriated,
but both women have been sentenced to
five years imprisonment in absentia for
terrorist offences and are being held in
custody in Turkey with their youngest
children.42 In January 2020, the Minister

32

39
“Six combattants étrangers partis en Syrie perdent leur nationalité belge,”

vrtnws.be, January 2, 2020. https://www.vrt.be/vrtnws/fr/2020/01/02/sixcombattants-etrangers-partis-en-syrie-perdent-leur-nationali/.
33
Gabriela Galindo, Six Foreign Fighters Stripped of Belgian Nationality, The Brussels
Times, January 2, 2020. https://www.brusselstimes.com/belgium/86917/six-foreignfighters-stripped-of-belgian-nationality/.
34
Francesco Ragazzi and Josh Walmsley, “Member States' approach”.
35
Thomas Renard and Rik Coolsaet, “From the Kingdom to the Caliphate and Back:
Returnees in Belgium,” 29-34.
36
Francesco Ragazzi and Josh Walmsley, “Member States' approach”.
37
Ibid.
38
Thomas Renard et al., Returnees: Who are they.

Gabriela Galindo, Belgium approves repatriations of six Islamic State orphans, The
Brussels Times. June 13, 2019,
https://www.brusselstimes.com/belgium/58452/belgium-approves-repatriations-ofsix-islamic-state-orphans/; Gabriela Galindo, Flemish nationalist condemns
repatriation of Islamic State orphans. The Brussels Times. June 13, 2019,
https://www.brusselstimes.com/all-news/belgium-all-news/58466/flemishnationalist-condemns-repatriation-of-islamic-state-orphans/.
40
Reuters, Court orders Belgium to take back woman and children from Syria,
October 31, 2019, https://www.reuters.com/article/us-syria-security-belgium/courtorders-belgium-to-take-back-woman-and-children-from-syria-idUSKBN1XA2B8.
41
Teri Schultz, Belgium can’t keep ‘Islamic State’ fighters’ families out, DW, January
18, 2019, https://www.dw.com/en/belgium-cant-keep-islamic-state-fightersfamilies-out/a-47124917.
42
Maïthé Chini, Four more children of Belgian IS widows will arrive in Belgium on
Monday, The Brussels Times, January 20, 2020, https://www.brusselstimes.com/allnews/belgium-all-news/90540/four-more-children-of-belgian-is-widows-will-arrivein-belgium-on-monday-syria-tatiana-wielandt-bouchra-abouallal/.
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of Foreign Affairs and Defense stated that
the government would provide consular
assistance and travel documents for ten
Belgian children in Al-Hol camp following
a court directive.43 One of the four mothers
of the children reportedly told a journalist,
“I understand that people are afraid, but I
can tell them, even if you are not going to
believe me, that you should not be afraid
of me, even less of my children. Believe
me, if I had known what it was going to
be, I would not have made that choice,
really. And I think everyone makes
mistakes. And as a mother, I regret all the
days [spent in Syria].” 44 However, no new
cases of repatriation have been completed
and recently only children under the age of
10 have been returned to Belgium. In April
2020, in the wake of the COVID-19
pandemic, the Minister of Foreign Affairs
and Defense commented that there were
no immediate plans for further repatriation
of children to Belgium.45
All returnees to Belgium, regardless of
their means of return, are systematically
detained and their cases are presented
before a judge.46 Their identity cards and
passports can be seized to restrict their
travel. With the support of the police and
intelligence services, a risk assessment is
completed for each individual to determine
whether preliminary detention is
necessary. These investigations are carried
out by the Federal Prosecutor's office with
the support of police. The average
sentence received by returning foreign
fighters in Belgium is five years in prison.
As such, many of those who have been
43
Gabriela Galindo, Belgium will comply with ruling to repatriate ten children of IS
members, The Brussels Times, January 9, 2020,
https://www.brusselstimes.com/belgium/88249/belgium-will-comply-with-ruling-torepatriate-ten-children-of-is-members/.
44
“Coincée en Syrie, Jessie pourrait faire rapatrier ses enfants en Belgique: ‘En tant
que mère, je regrette tous les jours,’” RTL Info, December 12, 2019,
https://www.rtl.be/info/monde/international/coincee-en-syrie-jessie-pourrait-fairerapatrier-ses-enfants-en-belgique-en-tant-que-mere-je-regrette-tous-les-jours-1180965.aspx.
45
Jacob Schulz, Another Plan for Foreign Fighters Falls Apart, Lawfare, April 29,
2020, https://www.lawfareblog.com/another-plan-foreign-fighters-falls-apart.
46
Reality Check, “Shamima Begum: How Do Countries Deal with People Returning

convicted of offences pertaining to their
activities in Syria will be released by the
end of 2020. Treatment during
incarceration can include isolation
regimes, grouping of foreign fighters in
separate units, or resettlement through
time spent in the general prison
population. In 32 of Belgium’s prisons,
incarceration among the general prison
population is the preferred treatment for
foreign fighters, which has prompted
concerns about radicalization of fellow
prisoners by convicted returnees.
Individual measures can be used on a caseby-case basis to enhance security, such as
searches and activity restrictions, however
prison overcrowding has been cited as a
barrier to effective management.
Repatriates who are thought to present a
continued risk of radicalization can be sent
to one of five satellite prisons located in
Andenne, Lantin, Saint-Gilles, Bruges and
Ghent, which provide the best
opportunities for observation and
monitoring by specially trained prison
officers. Individuals who have been
actively recruiting and spreading terrorist
propaganda can be sent to one of two
deradicalization units where they are
separated from other prisoners. If a person
is considered a threat to others, detention
in a high security institution in Bruges is
possible, and this is where high profile
terrorist offenders such as Salah Abdeslam
Mohamed Abrini and Mehdi Nemmouche
have been held. Some prisons have
developed programs to encourage
disengagement from extremism, reportedly
Belgium Study of the Belgium Contact Point of the European Migration Network
(EMN),” European Union (European Migration Network, December 2016),
https://ec.europa.eu/homeaffairs/sites/homeaffairs/files/02_belgium_rejected_asylum_seekers_en.pdf;
Agency For Fundamental Rights, Detention of Third-Country Nationals in Return
Procedures (Luxembourg: Publications Office of the European Union, 2011), 24,
https://www.refworld.org/pdfid/4ecf77402.pdf; “Human Rights and CounterTerrorism: UN Special Rapporteur on the Promotion and Protection of Human Rights
and Fundamental Freedoms While Countering Terrorism Concludes Visit to
Belgium,” OHCHR, May 31, 2018,
https://www.ohchr.org/en/NewsEvents/Pages/DisplayNews.aspx?NewsID=23164&L
angID%20=E; Thomas Renard, “How to Handle Returning Foreign Fighters: Policies
and Challenges,” European Parliament (Brussels: Special Committee on Terrorism
(TERR), April 24, 2018),
https://www.europarl.europa.eu/cmsdata/142520/TERR%20%20Thomas%20Renard%20-%20opening%20statement.pdf.

from IS?,” BBC News, February 15, 2019, https://www.bbc.com/news/world47252164; “Returning Rejected Asylum Seekers: Challenges and Good Practices in
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providing psychological support for
trauma and resilience, religious education
and professional skills training. Authorities
have suggested that 45 per cent of
incarcerated returnees and at least 75 per
cent of released returnees have disengaged
from extremism, although it is unclear
what indicators were attended to or how
they were measured.47

Canada
Approximately 185 Canadians were
thought to have travelled to Turkey, Syria
and Iraq for the purpose of participating in
ISIS-related activities by 2018.48 Sixty
Canadian foreign fighters have reportedly
returned home of their own accord,
according to Public Safety Minister Ralph
Goodale, but only a handful of those had
been to the region of concern.49 Research
from Queens University indicated that by
the summer of 2019, there were 32
Canadians being held in SDF custody and
in the camps at Al-Hol and Al-Raj in Syria
– 6 men, 9 women and 17 children.
However, in December 2019, international
organization Save the Children reported
that at least 25 Canadian children were
trapped in Al-Hol camp alone.50

the government.52 The government’s
reluctance to take a more proactive
approach to the foreign fighter
phenomenon in Syria stems from fears of
future terrorist attacks, the limited
resources of the police and security
intelligence services, and political pressure
coming from the rise of the far right
People’s Party of Canada and a number of
acquittals during domestic terrorism
trials.53 Moreover, the results of an Ipsos
poll from October 2019 indicated little
public support for more assistance, with 71
per cent of 2,204 adults agreeing with the
statement “we should not do anything to
help bring these Canadians back to
Canada,” a view particularly widespread
among those aged 35 and above.54

Canada’s policies towards its foreign
fighter citizens in Syria and Iraq have been
criticized for their “inaction.”51 By the end
of 2018, no returnees from Syria or Iraq
had reached Canada with the assistance of

The former Conservative government had
in fact enacted a law in 2014 permitting
the revocation of citizenship of those
convicted of charges pertaining to
terrorism, high treason, spying, or taking
up of arms against Canada.55 This aspect
of the Strengthening of Canadian
Citizenship Act (2014) applied to dual
nationals, but was reversed by the Liberal
government following a court ruling in
2017 that deemed it incompatible with the
Canadian Bill of Rights.56 The move
became relevant in the case of foreign
fighter Jack Letts, who was stripped of his
British dual citizenship. Although this was
permitted under UK law because he also
held Canadian citizenship, the Canadian
government criticized the UK’s decision,
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describing it as an “off-loading” of its
responsibilities.57

action could be taken, a measure which
would take considerable time.62

Repatriation has been called for by
academics and lawyers, among others,
who cite the fact that foreign fighters were
first radicalized in Canada, the possibility
of eventual undetected return otherwise,
and the failure to ensure safe treatment of
citizens in detention in Syria and Iraq as
key justifications.58 Given the treatment of
former Guantanamo Bay prisoner Omar
Khadr, experts have suggested that failures
to repatriate citizens, who are subsequently
mistreated while detained, may lead to
future lawsuits against the government.59
Following the Turkish assault on the Syria
border in October 2019, a spokesperson
for Global Affairs Canada stated that
assurances had been sought that any
Canadians who came into contact with
Turkish military would be treated “in
accordance with international law.”60

The Canadian government has reportedly
expressed an unwillingness to send
Foreign Affairs staff to the conflict region
for safety reasons, thus depriving citizens
in detention access to consular assistance.
The government has also pointed to the
practical challenges involved in reaching
and repatriating foreign fighters.
Diplomatic relations have arguably
presented an issue, particularly since many
Kurdistan Workers’ Party (PKK) members
make up the dominant Kurdish forces
group People’s Protection Units (YPG),
and Canada considers the PKK to be a
terrorist group.63 In October 2019, the
Minister of Public Safety stated that,
although Canadian foreign fighters have a
constitutional right to re-enter Canada, the
government is not legally obligated to
facilitate their return. Section 6 of the
Canadian Charter of Rights and Freedoms
does indeed state, “every citizen of Canada
has the right to enter, remain in and leave
Canada.”64 As such, if Canadians detained
in Syria or Iraq did somehow manage to
leave and return, the government would
have to permit them re-entry.65

The lack of timely repatriation of
Canadian children from the conflict zone
has been criticized by digital publication
Open Canada, which referred to the
government’s inaction as a “flagrant
breach” of the United Nations Convention
on the Rights of the Child.61 The case of a
four year old child known only as Amira
has been telling, with the government
stating it lacked the “necessary support” to
repatriate her and unite her with her uncle
in Toronto, despite her status as an orphan
following the death of her parents and
siblings during airstrikes. Instead, federal
officials reportedly informed her uncle that
a DNA test would be required before any
57

Since 1985, it has been illegal for
Canadians to join, leave, or attempt to
leave the country to join “with a foreign
state at war with a friendly state” under the
Foreign Enlistment Act.66 In 2013, the
Combating Terrorism Act amended the
Canadian criminal code and made it a
criminal offense to leave or attempt to
leave the country for the purpose of
61

Alexander Smith, “Canada 'disappointed' at Britain for stripping ISIS fighter's
citizenship”, NBC News, August 19, 2019,
https://www.nbcnews.com/news/world/canada-disappointed-britain-stripping-isisfighter-s-citizenship-n1043811.
58
Leah West, Amarnath Amarasingam, and Jessica Davis, “Where’s the plan for
Canadian ISIS members in custody overseas?”, Policy Options, June 17, 2019,
https://policyoptions.irpp.org/magazines/juin-2019/wheres-plan-canadian-isismembers-custody-overseas/.
59
Marie-Danielle Smith, “We're doing nothing”; Phil Gurski, “The Foreign Terrorist.”
60
Stewart Bell, “Among Canadian ISIS detainees in Syria, women far outnumber
men,” Global News, October 16, 2019,
https://globalnews.ca/news/6021043/canadian-isis-detainees-women-outnumbermen/.

Genevieve Zinng, “Canada increasingly an outlier.”
62
Ibid.; Graham Slaughter, “Most Canadians support helping orphans of ISIS
fighters: Nanos survey”, CTV News, July 2019,
https://www.ctvnews.ca/politics/most-canadians-support-helping-orphans-of-isisfighters-nanos-survey-1.4507927.
63
Leah West, Amarnath Amarasingam, and Jessica Davis, “Where’s the plan.”
64
“Canadian Charter of Rights and Freedoms” (Department of Justice (Canada),
1982), https://laws-lois.justice.gc.ca/eng/Const/page-15.html.
65
Phil Gurski, “The Foreign Terrorist.”
66
“Foreign Enlistment Act” (Department of Justice (Canada), June 17, 2020),
https://laws-lois.justice.gc.ca/eng/acts/F-28/FullText.html.

12

Returning Foreign Fighters: State Policies of Western Countries
supporting terrorism.67 The offense can
carry a maximum sentence of ten years’
imprisonment. According to open sources
from August 2019, only four voluntary
returnees in Canada have been charged
with terrorism offences.68 A Canadian with
the nom de guerre Abu Huzaifa returned
home in 2016 after seven months spent as
an ISIS member enforcing Sharia law.
Despite confessing to participating in the
killing of civilians to a New York Times
reporter, he has not been charged with any
offenses. He was reportedly under
monitoring by the Royal Canadian
Mounted Police (RCMP) and receiving
counselling from a local imam aimed at
deradicalization. However, he was unable
to say for himself how effective this
intervention had been.69
As in other countries, obtaining evidence
required for safe prosecution in Canadian
courts is reportedly difficult.70 When asked
why prosecutions have not taken place
regarding citizens detained in Syria, the
RCMP described investigations as
“complex and resource-intensive,”
demanding evidence that sometimes
comes from sources that cannot be
disclosed in court.71 However, others have
argued that it should still be possible for
foreign fighters from Canada to be charged
under the Combating Terrorism Act
(2013).72 Several anti-radicalization
programs exist in major cities in Canada,
including the Centre for the Prevention of
Radicalization Leading to Violence in
Montreal. The Centre’s community-based
67
Library of Congress, “Treatment of Foreign Fighters.”
68
Marie-Danielle Smith, “We're doing nothing”.
69
Nazim Baksh and Joana Draghici , “No regret.”
70
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71
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72
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73
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accessed July 6, 2020, https://info-radical.org/en/.
74
Elian Peltier, “France Repatriates Several Orphan Children Who Were Stranded in
Syria,” New York Times, March 15 2019,
https://www.nytimes.com/2019/03/15/world/europe/france-isis-repatriateschildren.html; Constant Méheut, “France Judges Dead Jihadists but Refuses to

approach offers an information service as
well as individual or group meetings
focused on the needs of individuals being
radicalized.73 While aimed at prevention,
such support services would theoretically
be open to returnees and their family
members.

France
The largest number of foreign fighters
from Europe who joined ISIS and other
affiliated groups the conflict originated
from France, with an estimated 1,000
people leaving the country between 2012
and 2015.74 In May 2016, it was estimated
that 2,000 French nationals had traveled to
Syria and Iraq.75 A 2018 report from the
International Centre for the Study of
Radicalisation at King’s College London
estimated that parents took as many as 460
children into ISIS-held territories.76 It is
unclear, however, what has happened to all
those who travelled. In June 2019 the
French Foreign Ministry stated that
approximately 450 citizens who had joined
ISIS or affiliated groups were being
detained in camps in Syria.77 In November
2019, the Egmont Institute made a similar
estimate of 400 French citizens in Syrian
detention.78 However, in January 2020,
Jean-Charles Brisard, Director of the
Center for the Analysis of Terrorism,
estimated that only 80 French foreign
fighters and supporters remained in Syria
and Iraq.79
Repatriate the Living,” New York Times, January 26 2020.
https://www.nytimes.com/2020/01/26/world/europe/france-ghost-trials-isis.html.
75
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https://www.counterextremism.com/countries/france.
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Syria,” March 15, 2019.
77
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York Times, June 3, 2019.
https://www.nytimes.com/2019/06/03/world/middleeast/iraq-islamic-state-syriafrance.html.
78
Norimitsu Onishi and Elian Peltier, “Turkey’s Deportations Force Europe to Face
Its ISIS Militants,” New York Times, November 17, 2019,
https://www.nytimes.com/2019/11/17/world/europe/turkey-isis-fighterseurope.html.
79
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According to French law, authorities may
strip an individual’s citizenship if they
have been convicted of terrorism either
prior to or within 15 years of obtaining
citizenship and if they hold citizenship of
another country.80 In response to terror
attacks in November 2015, former
President François Hollande proposed an
expansion to the existing law that would
remove the 15-year limit and allow
citizenship to be revoked from any French
citizen, dual or not, with a conviction of
terrorism.81 However the amendment did
not pass due to concern about individuals
being left stateless, which would be a
violation of international law.82 During his
electoral campaign in 2017, President
Emmanuel Macron stated that he opposed
revoking citizenship as a response to
terrorist actions.83
Since 2014, after signing a bilateral
agreement with Turkey, France has
repatriated over 250 foreign fighters held
within Turkey.84 More recently the French
government has been wary of committing
to further repatriation, in part due to public
opposition against the return of foreign
fighters and their family members.85 A
2019 poll showed that 89 per cent of
respondents were opposed to the
repatriation of adult foreign fighters and
67 per cent were opposed to the
repatriation of children.86 However, whilst
there have been examples of terrorist
Living,” January 26, 2020.
80
Maia de la Baume, “Court upholds France’s move to strip citizenship of man jailed
on terror charge,” New York Times, January 23, 2015,
https://www.nytimes.com/2015/01/24/world/europe/amedy-coulibaly-parisattacks-burial.html.
81
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attacks on French soil by French nationals
returning from Syria, it has been noted
that, as of late 2019, none have involved
women or child returnees.87
The French government has stated that its
policy on the repatriation of citizens held
in the northeastern region of Syria is to
evaluate the situation on a case-by-case
basis.88 Meanwhile, European nations
acting under the leadership of France
began negotiations with the Iraqi
government to seek an agreement for
European foreign fighter citizens to be
tried in Iraqi courts. Although a formal
agreement was complicated by
disagreements over associated costs and
the use of the death penalty, France
remained a strong advocate. Speaking at a
meeting of the Anglo-American Press
Association in 2019, a spokeswoman for
the French government, stated, “It is
legitimate that people who have committed
terrorist acts should be judged closest to
the place where they committed those said
terrorist acts.”89 Typically, such Iraqi trials
have concerned male foreign fighters,
however France has also pushed for
female French foreign fighters to be tried
in the region. Those women who have
managed to return to France, including
those repatriated with their children, have
been increasingly likely to face
prosecution at home.90 France’s Foreign
Ministry reiterated the preference that
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“they must be tried where they have
committed their crimes.”91
Between May and June 2019, 11 French
citizens were sentenced to death by
hanging in Iraqi courts.92 The French
government and President Emmanuel
Macron faced criticism for not intervening
in this court action despite France’s
staunch opposition to the death penalty.93
Agnes Callamard, the United Nations
Special Rapporteur on Extrajudicial,
Summary or Arbitrary Executions,
expressed concern in stating, “There are
serious allegations that the sentences were
handed down following unfair trials, with
the accused having no adequate legal
representation or effective consular
assistance.”94 She continued by calling on
the French government to repatriate seven
of the men sentenced and prosecute them
at home. Whilst the French government
called on the Iraqi government not to
proceed with the death penalty, it also
expressed respect for the Iraqi justice
system and commitment to the conviction
of French foreign fighters in the region.95

be prosecuted, it is enough to be linked to
jihadist activities.”98 In the French
Criminal Code, a 2012 addition permitted
domestic criminal law related to terrorism
to be applied to actions taken by citizens
and legal residents of France abroad. The
current law defines conspiracy with a
terrorist enterprise as, “participating in a
group formed, or an agreement made, for
the purpose of preparing an act of
terrorism”.99 According to Sharon Weill,
an expert on terrorism trials at The Paris
Institute of Political Studies, one of the
French laws used in many cases –
“conspiracy of wrongdoers with a terrorist
aim” – is intentionally broad, adding that
for an individual to be prosecuted, simply
joining a group gives sufficient grounds
for prosecution.”100 Approximately 100
returnees from Syria have received
sentences averaging around 10 years.101

France has “one of the more expansive
counterterrorism laws in Europe”,
according to Nadim Houry of Human
Rights Watch.96 Houry added that France
prosecutes suspected terrorists regardless
of whether or not they have left the
country to join jihadist groups abroad.97
Antoine Mégie, an expert at the University
of Rouen, added, “It is a judiciary that
leaves room for interpretation…In order to

In January 2020, a Paris judge heard cases
against 24 men and women in absentia
who were charged with having ties to ISIS.
The trial concluded with convictions for
all defendants, 19 of whom were presumed
dead, pointing to one of the paradoxes of
France’s approach to conviction of foreign
fighters.102 France has prosecuted dozens
of jihadists, all presumed dead, over the
past two years. As noted by defense
attorney Antoine Ory, “In France, in 2020,
we refuse to repatriate the living, but we
try the dead.”103 In reference to surviving
French foreign fighters still detained in
Syria and Iraq, Justice Minister Nicole
Belloubet stated in January 2020, “If it is
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not possible to try them on site anymore, I
don’t see any other solution than to
repatriate those people to France.”104 She
subsequently stated in a later interview
that “there is no change in our opinion”
regarding repatriation and conviction.”105
There have been numerous lawsuits
brought against the French government by
the families of former foreign fighters.
One lawsuit brought to the Council of the
State in early 2019 demanded the
repatriation of French women held in
Syria. However, the claim was rejected by
the court due to its relation to negotiations
involving foreign governments.106 In mid2019 a lawsuit was filed with the European
Court of Human Rights on behalf of the
grandparents of two French children held
in Syria. It claimed that the poor state of
the Syrian camps was leading to inhumane
treatment and exposure to dangerous
diseases. Additionally, the suit cited a
European rule which states, “no one may
be deprived of the right to enter the
territory of the state of which he is a
national.”107 In July and September 2019,
lawsuits were filed against Foreign
Minister Jean-Yves Le Drian by family
members of several children and their
mothers held in Syria due to his refusal to
repatriate them. Filed with the Court of
Justice of the Republic, they also cited
issues of inhumane and dangerous living
conditions, in addition to continued
psychological trauma.108

104

France has the third highest proportion of
minors who lived under ISIS and its
affiliates in Syria, between 24 and 37 per
cent, approximately 700 children, half of
whom while under the age of five.109 In
February 2017 a French official
acknowledged these children were trapped
in Syria and stated, “They will return to
France, it is just a question of time.”110
Later, the French government changed its
tone and pledged to return approximately
150 of the minors.111 By early 2019, over
80 children had returned and were handed
over to relatives or foster families. In
March 2019, France repatriated five
orphaned children and a French diplomat
stated that, while women would not be
allowed to accompany vulnerable minors,
children could be considered for
repatriation “on a case-by-case basis.”112 A
few months later, in June 2019, 12 more
orphaned children were repatriated to
France, with 107 child returnees confirmed
up to that point.113 Jean-Charles Brisard
noted, “Authorities know that the children
aren’t a serious threat, but the public might
not be aware of that.”114 However, a public
petition regarding the plight of women and
children trapped in Syria was signed by
thousands of people, including journalists,
politicians and actors, suggesting a shift in
public opinion. A complaint was also filed
before the United Nations Committee on
the Rights of the Child by three lawyers
representing families of foreign fighters.
Under President Macron, however,
campaigning relatives and their respective

109
Constant Méheut, “France Judges Dead Jihadists but Refuses to Repatriate the

Joana Cook and Gina Vale,” From Daesh to ‘Diaspora’: Tracing the Women and

Living,” January 26, 2020.
105
Ibid.

Minors of Islamic State,” 28 -30.
110
Joana Cook and Gina Vale, “From Daesh to ‘Diaspora’ II: The Challenges Posed by

106

Women and Minors After the Fall of the Caliphate,” CTC Sentinel (2019): 32.
111
Ibid.

Reuters, “Top French court rejects Syria-based French jihadis’ repatriation
demands,” The Guardian, April 23, 2019,
https://www.theguardian.pe.ca/news/world/top-french-court-rejects-syria-basedfrench-jihadis-repatriation-demands-304455/
107
Marc Daou, “France taken to court for refusing to repatriate the children of
jihadists,” France 24, May 7, 2019, https://www.france24.com/en/20190507-francetaken-court-over-repatriating-children-jihadists
108
AFP, “French families sue government over children of jihadists stuck in Syria,”
The Local, September 16, 2019, https://www.thelocal.fr/20190916/french-familiessue-government-over-children-stuck-in-syria.

112
“France brings back IS jihadists’ children from Syria camps,” BBC News, March
15, 2019. https://www.bbc.com/news/world-europe-47583460
113
New Wires, “Syrian Kurds transfer 12 orphans from jihadist families to France for
repatriation,” France 24, June 10, 2019; Joana Cook and Gina Vale, “From Daesh to
‘Diaspora’ II: The Challenges Posed by Women and Minors After the Fall of the
Caliphate,” 32.
114
Elian Peltier, “France Repatriates Several Orphan Children Who Were Stranded
in Syria,” March 15 2019.

16

Returning Foreign Fighters: State Policies of Western Countries
lawyers have been largely ignored by the
government.

Germany
A government report from 2018 states that
1,050 German citizens travelled to Syria
since the civil war began. Most of them
were male and aged between 13 and 62 at
the time of their departure, with the
average age being 25 years old.
Approximately one-third of those citizens
who left Germany have since returned
home, while approximately 220 citizens
died abroad during the conflict. Those who
remained in Syria and Iraq following the
territorial collapse of ISIS and affiliated
groups have been detained by Kurdish and
Iraqi authorities. By October 2019, 111
German citizens, including 70 men and 41
women, were reportedly incarcerated in
Syria and Iraq. Nineteen of the men and
eight of the women have reportedly been
deemed as dangerous by German
authorities. Over 100 children with a claim
to German citizenship are thought to be
living in detention camps in Syria.115
Like other European countries, Germany
has been reluctant to repatriate its citizens
from Syria and Iraq, due to the pressure of
public opinion and defensive attitudes held
by key political figures in the wake of
terrorist incidents at home. Many returnees
re-entered Germany undetected in the
115
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early stages of the conflict following
Chancellor Angela Merkel’s decision to
permit Syrian refugees entry to Germany
in 2015. In 2014, Joachim Hermann,
Minister of the Interior in Bavaria, had
suggested that those wishing to travel to
Syria should not be prevented, but their
return should be blocked.116 In the wake of
the May 2014 attack on the Jewish
Museum in Brussels, former Federal
Domestic Intelligence Chief Hans GeorgMaassen described the return of foreign
fighters from Syria to their respective
homes in Europe as a “ticking timebomb.”117 He subsequently asserted that
women and children returning from Syria
posed as high a security risk as men,
particularly children, which he attributed
to their socialization by extremists.118
Following a further terrorist attack in
December 2016 in Berlin, leading
politicians from different political parties
expressed their support for the deportation
of foreign nationals deemed to present a
threat to security, including foreign
fighters returned from Syria.119 Such a
response is possible under Section 58a of
the Residence Act.120
The subject of risk posed by child
returnees was raised again by Joachim
Hermann, who proposed that German
security authorities be enabled to lawfully
monitor children under the age of 14 in the
name of national security. Since 2016, it
has been legal for authorities to monitor
minors aged between 14 and 16, but
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support to lower this even further has been
lacking.121 Germany has also been
criticized for its slow response to the plight
of children with a claim to German
citizenship who are in detention in Syria
and Iraq.122 In March 2019 a court in
Berlin ruled that a German woman and her
three children must be repatriated by the
German government following a lawsuit
brought by her family against the Foreign
Ministry. Even though the court stated that
inaction on the part of the government
would expose the children to “serious,
unreasonable and unavoidable
disadvantages,” the German government
initially refused to repatriate the mother
alongside her children.123
In response to calls from the United States,
the German government said it would only
consider repatriating those with consular
access, a requirement presenting a
significant barrier to detained citizens in
Syria. Subsequently, the Grand Coalition
government agreed to de-naturalize adult
citizens with a second citizenship who had
fought for ISIS or affiliated groups.124
German nationals arrested in Turkey
following their exit from Syria have
received consular assistance, whereas
foreign nationals previously residing in
Germany legally have had their residence
permit revoked.125 Sibel H. is currently on
trial in Germany following her return to
the country in April 2018, after she was
expelled from Iraq by Kurdish authorities.
She faces the charge of membership of a
terrorist organization, as well as violations
121
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of the War Weapons Control Act and war
crimes relating to unlawful appropriation
of property. While she had returned to
Germany with her two children, her
husband Deniz B., remains in detention in
Iraq. The government has indicated it is
seeking to repatriate him following the
filing of a lawsuit against them on his
behalf.126
There is some indication that the German
government is working to establish
whether repatriation might be possible in
the case of detained foreign fighters in
Syria and Iraq who have been investigated
by German authorities and for whom arrest
warrants exist. Federal Minister of Foreign
Affairs Heiko Maas and Federal Minister
of the Interior Horst Seehofer have both
commented to the effect that repatriation
might be possible if the individuals
returning could be prosecuted upon their
arrival in Germany.127 However, in
November 2019, the reported number of
German foreign fighters subject to arrest
warrants in Germany was 26, indicating
that the majority of detainees are still
being investigated or have had no contact
with German authorities.128 Lucas Glass
was interviewed by a journalist in
February 2019 about his experiences of
detention after leaving for Syria at 19
years of age. At the time, he remained in
detention in Syria and his wife and
children were held separately in a camp.
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The family had no knowledge of any
means of repatriation home to Germany.129
Several German foreign fighters have been
detained by Iraqi authorities. Efforts to
repatriate those convicted of terrorism
offences in Iraq are complicated by the
lack of an extradition agreement between
the two countries. For example, Linda
Wenzel travelled to Syria in 2016 when
she was 15 years of age after reportedly
being groomed by ISIS recruiters online.
She was arrested and imprisoned by Iraqi
authorities in 2017 for membership of a
terrorist organization and entering the
country illegally. She was given a six-year
prison sentence following her trial at youth
court. Whilst Ms. Wenzel has expressed
regret about her decision to join ISIS and
a strong wish to see her family,
repatriation appears unlikely. The Iraqi
authorities reportedly refused an
extradition request prior to her trial.130
Another case involves Lamia K., who was
initially sentenced to death in Iraq for
assisting a terrorist group, but her sentence
was commuted to life on appeal. Her
daughter, Nadia, who was a minor at the
time they left Germany, was given a life
sentence for membership of ISIS after
admitting she received a salary from the
group. She has a young child who is in
prison with her in Baghdad. The German
government has reportedly been reluctant
to interfere in Iraq’s justice system,
choosing instead to support appeals against
the most severe sentences after they have
been handed down. Despite this
reluctance, there is some motivation on the
German government’s part to repatriate
129

German citizens who have been convicted
in Iraq so that they can serve their
sentences in Germany, but progress
appears slow.131
Following Turkey’s assault on the Syria
border, there have been renewed calls for
public vigilance by the Head of the
German Federal Office for the Protection
of the Constitution, Thomas Haldenwang,
suggesting that fears of a threat to national
security remain strong.132 The
Gemeinsames Terrorismusabwehrzentrum
(GTAZ), the Joint Counter-Terrorism
Center, was formed in 2004. A unit within
the GTAZ is concerned with assessing
risks presented by citizens who have
attempted to or succeeding in travelling
abroad to support terrorist groups.
Returnees can be assessed by the
authorities using the Regelbasierte
Analyse potentiell destruktiver Täter zur
Einschätzung des akuten Risikos islamistischer Terrorismus (RADAR-iTE)
- a tool developed at the University of
Konstanz to assess the risk of terrorist
activity, one of the few standardized
means of doing so available to authorities
across states.133 This tool is typically used
along with information from different
branches of local government, such as
social care, immigration and county
administration, which can help pinpoint
opportunities for intervention with the aim
of deradicalization and better integration
into society.
Since 2015, Germany’s penal code has
been expanded to include a wide range of
terrorism-related activities.134 This has
served to support criminal investigations
131
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of returnees as they arrive in Germany.
Following UNSC Resolution 2178,
amendments to article 89a of the German
penal code made it an offense to travel or
attempt to travel for the purpose of
participating in terrorist acts. In December
2017, the Federal Prosecutor General
called for women to be treated equally to
men in the eyes of the law, suggesting that
the activities of women living under ISIS’s
rule could be interpreted as
collaboration.135 Accordingly, by June
2018, activities such as holding a position
within the religious police and assisting
propaganda efforts were recognized as
terrorism offences.
When terrorism offenses cannot be
identified, the German authorities have
sought to prosecute returnees using
international humanitarian law.136 In one
instance, Jennifer W. was deported to
Germany by Turkish authorities after
travelling to Ankara, then subsequently
arrested by German police upon
attempting to return to Syria. She was
charged with murder and war crimes
relating to the enslavement of a 5-year-old
Yazidi girl and allowing her to die of
exposure and thirst.137 In another incident,
Omaima A. travelled in January 2015 with
her three children to join their father in
Syria. After his death, she subsequently
wed another German citizen in Syria, a
former rapper who appeared in ISIS
propaganda photos. She returned
unnoticed to Germany in 2016, pregnant
with a fourth child. In September 2019,
she was arrested and charged with
membership of a terrorist organization,
indoctrinating her children, and crimes

against humanity relating to an allegation
that she held a Yazidi teenager against her
will.138
Conviction rates for returnees have been
low due to the legal requirement of
concrete proof of wrongdoing and the
problematic nature of gathering evidence
in a conflict zone.139 A survey conducted
by Bavarian Radio and the news magazine
Spiegel found that out of over 200
returnees, the majority were not in
detention. Although the Ministry of
Interior stated that more people are under
surveillance, such statistics are not
publicly available. Furthermore, a returnee
in Bavaria agreed to testify in an important
trial, only to find himself sentenced to 11
years for offenses relating to his time in
Syria. Guido Steinberg, an Islamic scholar,
suggested this event may have deterred
others from sharing anything about their
experiences.140
Jail sentences for terrorism offenses are
typically not long in Germany, partially
because prison terms are regarded as
opportunities for rehabilitation. In late
2018, the average sentence duration for
convictions relating to support of a
terrorist organization (129a and 129b of
the German penal code) was four years
and four months.141 A prison located in
Wiesbaden for 16 to 21 year old males, the
majority of whom were arrested following
their return from training with ISIS in
Syria, offers study of the theatrical works
of Bertold Brecht and The Koran to help
participants distinguish the former’s
teachings from the doctrines of
extremists.142 However, these reintegration
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programs have not yet been validated.
Youth services have attempted to meet the
needs of child returnees on a case-by-case
basis, on the assumption that they may
have been exposed to coercion and
violence. There is no standardized
approach and no consensus about whether
detention is appropriate in such cases.143

The Netherlands
In early 2015, the UN Chair of the
Security Council Committee concerning
counter-terrorism estimated that 160 Dutch
nationals had traveled to Syria and Iraq to
join ISIS or affiliated groups and 30 had
returned.144 By early 2017, that number
had increased to 280 Dutch nationals in
Syria and Iraq and by 2018 there were 55
returnees, a low proportion compared to
other major European countries.145 The
Interior Ministry estimated that women
made up one-third of both the departee and
returnee contingents, with an additional 40
children of Dutch origin remaining in the
conflict zone. Approximately 50 Dutch
citizens are thought to have died in Syria
and Iraq. Another 40 children are thought
to have been born there, bringing the total
number of Dutch children in the region to
80 in early 2017.146 The office of the
Netherlands Children’s Ombudsman
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estimated in 2019 that, by then, 145
children of Dutch origin remained in Syria
and Iraq.147
On 1st March 2017, the Netherlands
enacted a law stipulating membership of a
terrorist group as grounds for revoking the
citizenship of dual nationals. Unlike many
other European countries, a criminal
conviction is not required for removal of
citizenship in such cases. In the same year,
the Public Prosecution Service announced
its intention to adjudicate all known cases
of individuals who had travelled to Syria
or Iraq with criminal intent. Trials have
begun with defendants in absentia, such
that any Dutch citizens returning from the
region can face existing criminal charges
upon arrival.148
The Hague ruled in November 2019 that
the Netherlands should make reasonable
concerted efforts to repatriate 56 children
of 23 Dutch women citizens who joined
ISIS or affiliated groups abroad, a decision
met with mixed responses. The children
concerned, all under 12 years of age, were
living in poor conditions in Syrian camps
under the authority of the SDF.149 Stating
that children “cannot be held responsible
for the actions of their parents, however
serious they may be,” the court at The
Hague sought to protect the interests of
these young minors.150 The decision came
148
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after an announcement by Turkey that
captured foreign fighters would be
extradited to their country of origin
regardless of their citizenship status.151
The Hague’s ruling did not extend to
repatriation for the mothers of the children
and exceptions have been made only
where it is deemed impossible to separate
mother and child, although it is unclear
what this means in practice. The Interior
Ministry has expressed concern over the
potential threat from women foreign
fighters in stating, “the role of women in
jihadism should not be underestimated.”152
Earlier in the same year, Margrite
Kalverboer, Children’s Ombudsman of the
Netherlands, expressed concern for the
welfare of Dutch children caught in the
conflict, urging for steps to be taken to
secure their wellbeing.153 Kalverboer
called on Minister of Justice and Security
Ferdinand Grapperhaus to actively ensure
Dutch children receive repatriation and
adequate care and attention. “Dutch
children in camps in Syria have found
themselves in an unacceptable situation,”
she urged in a letter addressed to the
Minister in January 2019. She wrote
further that the state has a responsibility to
protect children in a situation where
parents have failed to do so and that
decisions made by the parents “do not
relieve the state of its obligations,” in
accordance with the UN Convention on
the Rights of the Child.154 The
Ombudsman suggested collaborating with
other states or organizations, pointing to
similar initiatives in Belgium and France,
to collect information to assess and
address issues of basic needs, including
151

shelter, nutrition and medical care.
Furthermore, Kalverboer described
security concerns, including reintegration
challenges, in the event that repatriation of
children and young people is prolonged.
Reservations on the part of Minister
Grapperhaus regarding repatriation of the
children have included diplomatic
difficulties and the safety of those
involved in accompanying returnees due to
the precarious situation in the region.155
Although the US expressed willingness to
support other states in repatriating their
nationals, the Netherlands was quick to
challenge The Hague’s ruling on the
repatriation of Dutch children, on the basis
of national security and diplomatic
concerns.156 Within two weeks the Court
of Appeals found that the state had no
legal obligation to assist with repatriations
as suggested.157 The Dutch government
has not changed its stance on the issue of
repatriation since that case.
The overarching concern for Dutch
authorities in repatriating nationals appears
to be the potential threat of future domestic
terrorist operations following their return
home. However, some experts assert that
retrieval and prosecution within the Dutch
criminal justice system would be the safest
and most effective measure in the long
term, since it would facilitate controlled
monitoring and de-radicalization. In some
instances, returning foreign fighters have
already faced prosecution under counterterrorism articles of the Dutch criminal
code. The charges have included
participation in a terrorist organization, in
preparation of committing terrorist acts,
155
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and in possession of firearms.158 Where
evidence may prove scarce for a
conviction, Dutch law allows for seizure or
refusal of official documents, freezing of
assets, and electronic monitoring of
individuals considered to pose a threat.159
The Interim Act on Counterterrorism
Administrative Measures of 2017 also
allows a temporary re-entry ban to be
placed on an individual. To the dismay of
human rights advocates, a criminal
conviction is not obligatory for the
implementation of a temporary ban, which
some claim may impact a defendant’s
ability to challenge, for example, the
revocation of citizenship.160

arrangement may allow for greater
cultivation of international networks
among radicalized detainees. Human rights
organizations, such as Amnesty
International and Open Society
Foundations, express disdain for the
approach, citing grievances in its
ineffectiveness and incongruity with
international human rights standards.

It has been suggested that time spent in
prison may not be an effective punishment
or deterrent for people who have been
willing to lose their life for an extremist
cause.161 Individuals in pre-trial detention
for terrorism offences in the Netherlands
may be held for a period of three months,
extendable to two years, while the limit for
detention prior to charges being made is
six days and 15 hours.162 Individual
placement assessments and access to
reintegration services may be crucial as
part of long-term solutions. One policy the
Netherlands enacted as early as 2006 is the
detention of individuals both suspected
and convicted of terrorist-related crimes in
special designated units, on the assumption
that such measures prevent radicalization
of other offenders.163 Paradoxically, this

As early as 2010, Dutch experts on
radicalization produced tools to impart a
“curative” approach to deradicalization,
such as the Practical Guide for the
Deradicalization of Youngsters by the
Institute for Multicultural Development in
Amsterdam. The guide intends to support
municipal governments in identifying and
addressing radicalization in their
communities in tandem with local
authorities, such as youth services, police,
job centers, and education institutions.164
The government also currently operates a
decentralized Safe House approach to
deradicalization, which gives discretion to
local governments to respond to
radicalization in their communities by
mobilizing local social support services.165
The Ministry of Justice and Security writes
on the subject, “The combination of
preventive and repressive measures is
known as the 'broad approach' and has
been used in the Netherlands for a long
time.”166 Meanwhile, the Ministry of
Social Affairs and Employment
implements a community-oriented Action
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Program that aims to empower
municipalities to identify and support
individuals with de-radicalization. Based
on local needs, case managers may be
allocated who identify appropriate social
organizations with reintegration on a caseby-case basis, for example through mental
health support, child protective services,
‘exit facility’ from jihadism, and a family
support center.167 Returnees convicted of
terrorism offenses undergo a
deradicalization and reintegration
program, but little information has been
publicized making it difficult to draw
conclusions on its effectiveness.168
Article 134a of the Dutch Criminal Code
implements a provision from the Council
of Europe Convention on the Prevention of
Terrorism and has helped to establish a
legal framework for terrorism-related
offenses. However, the difficulty in
presenting evidence of collaboration with
terrorist groups, despite time spent in
territory formerly held by ISIS and its
affiliates, can result in light criminal
sentencing or acquittal. Some voluntary
returnees have faced precedent-setting
convictions using social media to prove
their participation in terrorist activity in
Syria and Iraq.169 Expert witnesses have
also been called on, from Islamic law
professors to Islamologists and
anthropologists.170 However, many
lawyers and judges hold reservations about
a line of questioning designed to build an
argument of intent in the context of
terrorist crimes, due to the way in which it
could be misapplied to members of the
Muslim community. Indeed, previous
cases have resulted in convictions based

on existing familiar law rather than
terrorism-specific offenses.171 In the
absence of evidence that Dutch foreign
fighters had undergone training to commit
terrorist acts specifically, an offence which
usually carries a sentence of three years,
two defendants were investigated for
preparing to commit acts of murder,
resulting in sentences of secure
hospitalization for mental illness and one
year imprisonment respectively.172
Notably, the limited legal framework in
the country on terrorist crimes presents
prosecutorial difficulties. These cases
present new, legally complex dilemmas
that are difficult to investigate; thus,
experts claim the Dutch criminal justice
system is unpracticed and unsuited to
address foreign fighter cases. Repatriation
skeptics are uneasy about the possibility of
convicted Dutch foreign fighters serving
brief terms which do not reflect the
severity of their crimes, only to re-enter
Dutch society. If Dutch foreign fighters
and their children are to remain in Syria
and Iraq, however, they are likely to be
subjected to judicial systems that display
little respect for due process and allow for
capital punishment, torture and inhuman
treatment. Amnesty International asserts
Iraq to be amongst the five top countries
carrying out executions.173 The
Netherlands has ratified Protocol No. 13 to
the European Convention on Human
Rights, concerning the abolition of the
death penalty in all circumstances, and the
Second Optional Protocol to the
International Covenant on Civil and
Political Rights, aiming at the abolition of
the death penalty.174 It has also ratified the
UN Convention against Torture and other
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Cruel, Inhuman, and Degrading Treatment
or Punishment.175 Critics thus express
concern that the decision to reject
repatriation undermines national values
and shirks the country’s obligations in
accordance with international law.

Sweden
The Swedish Security Police stated that, as
of March 2019, around 300 people
traveled to Syria and Iraq from Sweden to
join ISIS or other affiliated groups.176
Between 140 and 150 citizens are thought
to have returned,177 while an estimated 50
were killed and approximately 100
Swedish citizens remain in the region.178
Prior to 2016, there was no law in place
regulating the legality of travel in support
of terrorism in Sweden. Ulf Bostrom, a
veteran police officer in Gothenburg,
stated in early 2016, “There is a number of
311 or so [who have traveled to Iraq and
Syria], but none who have come back have
been arrested. I think our terrorism law is
not functioning well enough.”179 In April
2016, Sweden implemented a law making
it “illegal to travel abroad with the
intention to commit acts of terrorism.”180
However, as of March 2019, none of the
150 returnees had been convicted of any
crimes committed abroad. Swedish
national law requires suspicion of a
specific crime before a preliminary
investigation can be initiated and it is
difficult for police to access and
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175
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accumulate evidence to build a case, such
as the phone records of returned foreign
fighters, without any concrete leads.
Legislation proposed in early 2019
classified participation in and cooperation
with a terrorist organization as illegal and
warranting a maximum six-year prison
sentence. These proposed laws would not
be applied retrospectively, meaning those
foreign fighters who had already returned
would not be prosecuted.181 However, the
proposal faced opposition from the
Council on Legislation, the agency which
evaluates the validity of all proposed laws.
The Council voiced concerns over the
incompatibility of the proposed legislation
with the constitutionally protected
freedoms of association.182 Sweden
currently has three primary anti-terror laws
in place which apply to returnees: the Act
on Criminal Responsibility for Terrorist
Offences; the Act on Criminal
Responsibility for Public Provocation,
Recruitment and Training concerning
Terrorist Offences and other Particularly
Serious Crime; and the Act on Criminal
Responsibility for the Financing of
Particularly Serious Crimes.183
In response to what they viewed as the
Swedish government’s lack of legal action,
the Swedish Democrats proposed stripping
the citizenship of returning foreign
fighters, rendering them potentially
stateless and forcing them to apply for
citizenship elsewhere. Swedish Democrat
MP Adam Marttinen stated, “One solution
is that they […] seek citizenship in another
country that is willing to take them.”184
Members of the Christian Democrats and
179
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the Moderates have also criticized the
government for not taking enough action.
Johan Forssel, a member of the Moderates,
stated it is “unacceptable that under
current legislation those who have joined a
terror group abroad face the same level of
punishment as people found guilty of
simple theft” and that “[The punishment]
for having had a relationship with a
horrible terrorist organization is
provocatively mild.”185 Erik Nord,
Gothenburg’s police chief, expressed
support for the stripping of citizenship on
the basis that it would be “simpler, cheaper
and more effective than prosecuting them
in Swedish court.”186
Prime Minister Stefan Löfven does not
support the revocation of citizenship, due
to the fact that revoking citizenship would
entail enacting a change in the law that
would not be effective as part of the
immediate solution. Interior Minister
Mikael Damberg has noted that stripping
citizenship “would require a constitutional
amendment and that takes four or five
years to get through.”187 Repatriation is
also not considered to be an option, with
Damberg stating, “We said we will not
repatriate terrorists to Sweden.”188 Instead,
the Swedish government is advocating for
an international tribunal for foreign
fighters to take place in the region in
which their alleged crimes were
committed. In June 2019, Sweden hosted a
number of other European countries to
discuss the creation of an international
tribunal in the region of Iraq and northern
Syria. Damberg believes this to be the best
solution on the basis that there would be a
higher availability of witness statements
185

and evidence regarding crimes committed.
Cooperation with regional actors would be
essential for such a plan to be successful,
however there have been issues with
forming these agreements. For instance,
“None of the countries I’ve [Damberg]
spoken to want to cooperate with the
Assad regime, but we’re looking at other
solutions, perhaps a collaboration with
another player in the region.”189 In the
meantime, in May 2019, a Swedish
woman was sentenced to 15 years in
prison by an Iraqi court, the first instance
of a Swedish citizen being sentenced under
the anti-terrorism laws of Iraq.190
According to records from May 2019, an
estimated 60-80 children with connections
to Sweden, children who were either taken
to Syria or were born there, were being
held in Al-Hol camp.191 Interior Minister
Mikael Damberg and Justice Minister
Morgan Johansson described the situation
of repatriating children as “very
complicated.”192 They elaborated by
saying that the challenges to Sweden in
repatriating children included the inability
of authorities to remove a child from
parental care, as Sweden is not at the stage
of repatriating women, and the lack of
paperwork confirming Swedish nationality
for many of the children.193 In terms of the
repatriation of women, Sweden does not
have a plan specifically focused on the
return of women who traveled abroad to
join terrorist networks. In January 2020,
the President of Somalia approved the
repatriation of Somali women who were
living in Al-Hol and held dual SwedishSomali citizenship. The Swedish
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government had confirmed no intention to
actively repatriate the women otherwise.194

United Kingdom

In response to public demonstrations
regarding the lack of action on the part of
the Swedish government to repatriate
children, Foreign Minister Margot
Wallström released a statement saying,
“The government is now working
intensively so that children with a
connection to Sweden who are in Syria get
the help they need […] There should not
be any doubt that the government is doing
what we can for these children and, if
possible, they will be brought back to
Sweden.”195 She added that each case
would be handled on an individual basis,
and that the Swedish government was
working closely with municipal
authorities, as they would likely become
responsible for the returned children in the
absence of relatives to care for them.
Wallström continued, “It is of the greatest
importance that the situation of the
children is dealt with according to the rule
of law and with a focus on what’s best for
the children.”196 In May 2019, seven
children who were orphaned in Iraq were
repatriated to Sweden after their
grandfather fought for their return.197 In
response to further critique that the
Swedish government is acting too slowly,
Foreign Minister Wallström stated, “We
work as fast as we can. But there is no
quick fix for this as some seem to
believe.”198

Precise figures regarding the number of
British citizens who travelled to and
returned from Syria since the conflict
began in 2011 are unavailable. Indications
suggest over 900 citizens departed and at
least 40 percent have since returned to the
United Kingdom (UK), many during the
early stages of the war.199 Approximately
20 percent of those who travelled to Syria
are thought to have died overseas.
According to a European Parliamentary
Research Service report, the majority of
citizens who left were aged between 18
and 30 at the time of their departure and
approximately 12 percent were women.200
When asked in 2019 about the number of
British citizens detained in Syria and Iraq
awaiting prosecution and their family
members, the Minister of State refused to
answer “for security reasons.”201 Recent
reports refer to approximately ten men and
30 women being held by Kurdish forces,
though it is not clear how these figures
were determined.202 Twenty-seven year
old Ishak Mostefaoui was reportedly the
first British supporter of ISIS to die in
SDF custody in July 2020203. There are
thought to be at least 60 children with a
claim to British citizenship, mostly living
with their mothers, in camps in Syria. The
European Union Parliament has described
this figure as “strikingly low.”204
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Human Rights Watch has described efforts
by the UK government to repatriate
citizens remaining in Syria’s camps as
“piecemeal.”205 The UK has been
reluctant to repatriate foreign fighters or
their family members on the basis of the
risk they might pose to national security.
In 2014, Boris Johnson, the current Prime
Minister of the UK and former Mayor of
London, stated that British fighters in
Syria should be presumed guilty until
proven innocent, drawing criticism from
the International Centre for the Study of
Radicalisation.206 Foreign Secretary
Dominic Raab was recorded during
parliamentary questions in October 2019
as saying, “We do not want foreign
fighters returning to this country,”
indicating there has been little shift in
attitudes over time.207 This stance is likely
to have been compounded by the pressure
of public opinion following domestic
terror incidents and high-profile cases
involving British citizens in Syria.
However, it has also been suggested that
the government’s failure to take
meaningful steps towards repatriation
might reflect concerns about the possibility
of failed prosecutions exposing flaws in
counter-terrorism legislation.208

for 14 days without charge and for a
maximum of 6 months prior to trial. In
addition to a wide range of terrorismrelated offences being punishable by law,
sentences are also harsh. Membership of a
terrorist organization is a charge that
carries a ten-year maximum sentence and
both the preparation of and training for
terrorism each carry a life sentence. The
minimum age for criminal responsibility in
the UK is 10 years.

UK criminal law is in line with UNSC
Resolution 2178 and European Union
directive 2017/541. The Terrorism Act
(2000), amended in 2006, enables
prosecution in the UK for financing,
participating in, and inciting terrorist acts,
as well as travelling for the purpose of
supporting terrorism.209 Returnees under
suspicion of terrorism offences can be held

Following their return to the UK in 2014,
Yusuf Sarwar and Nahin Ahmed were
each sentenced to twelve years in prison
for involvement in the preparation of
terrorist acts. Their parents had alerted
authorities when the young men travelled
to Syria and cooperated fully with the
police throughout the subsequent
investigation. The significant length of the
sentences handed down has been
attributed, at least in part, to the
government and judiciary wishing to make
an example of them as a deterrent to
others.210 Despite the emphasis on
returnees as potentially dangerous, “a
significant proportion” of the citizens who
have returned to the UK since the conflict
began have not faced charges and have
been deemed as no longer posing a threat
to security.211 Nevertheless, the Terrorism
Prevention and Investigation Measures Act
(2011) permits UK authorities to place
restrictions upon a returnee’s travel and
electronic communication through house
arrest, electronic tagging, relocation and
other means, for up to two years.212 The
UK’s Channel programme is a voluntary
desistance and disengagement programme
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that intersects with the Prevent strand of
the CONTEST counter-terrorism strategy
to which returnees can be referred.213
Despite claims of its success, there are few
details available and no independent
evaluation of the program exists.
The Foreign Office has stated that
decisions regarding repatriation consider
“nationality, national security and
feasibility.”214 However, whilst this would
suggest detailed consideration on a caseby-case basis, legislation passed in the UK
since 2014 has introduced mechanisms
enabling the state to circumvent calls for
repatriation. The Counter-Terrorism and
Security Act (2015) introduced Temporary
Exclusion Orders (TEOs), which prevent
re-entry to the UK for up to two years
where there are concerns regarding threats
to security.215 TEOs have been deemed
incompatible with the European
Convention on Human Rights by the
National Council for Civil Liberties.216
The subsequent Counter-Terrorism and
Border Security Act (2019) introduced a
new offence of entering or remaining in an
area designated as not permissible by the
Home Secretary.217 Alongside this, the
government has insisted prosecutions be
carried out in the regions wherein offences
are alleged to have been committed.218 In
response, the Kurdish authorities have
stated their intention to create a special
court in which to prosecute the foreign
fighters in their detention.219

Syria by the US military with the
permission of the UK government, on the
basis that their alleged victims were US
citizens and the Turkish assault on the
Syria border risked their escape. They are
being held custody in Iraq from which they
are intended to be sent to Virginia (USA)
for trial.220 The UK and Iraqi governments
were considering the possibility of British
foreign fighters being held and prosecuted
in Iraq, however punishments for terrorist
crimes in Iraq include the death penalty
and there are concerns about access to fair
trials.221 Following disruption in these
talks due to recent civil unrest in the
region, British citizens stuck in Syria and
Iraq have had little or no contact with UK
authorities.
In 2014, the Immigration Act was enacted
and included section 66, which allows the
Home Secretary to revoke naturalized
citizenship as long as doing so is
conducive to the public good and there is
reason to believe the person concerned
will be able to become a national of
another country or territory.222 A
naturalized British citizen does not have to
be convicted of a criminal offence in order
to be deemed as having behaved in a
manner contrary to the UK’s interests. For
instance, brothers Aseel and Nasser
Muthana were interviewed in prison in
Syria by a journalist in December 2019.
Neither of them was aware their
citizenship had been revoked.223

In October 2019, two British men,
Alexanda Kotey and El Shafee Elsheikh,
were moved from Kurdish detention in

Shamima Begum, who left for Syria with
two friends when she was 15 years of age,
reportedly following grooming online, was
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stripped of her British citizenship in
February 2019. During an interview with a
journalist in Syria, she had expressed her
wish to return to the UK to better support
her unborn child, who subsequently died.
Her references to her experiences with
ISIS led to public speculation about her
sense of remorse, prompting a
spokesperson for former Prime Minister
Theresa May to reiterate that returnees
who have participated in ISIS activities
would face investigation and prosecution.
The Home Secretary at the time, Sajid
Javid, commented, “if the individual
concerned is a foreign fighter who went to
join a terrorist organization […] there is no
way that this Government will risk the
lives of British personnel … to go and
rescue such a person.”224 The decision to
revoke her citizenship was justified by the
government on the basis that Ms. Begum
could claim Bangladeshi citizenship due to
her family heritage. Despite Bangladesh’s
Foreign Minister stating this was
unacceptable and she would face the death
penalty if prosecuted there, Ms. Begum’s
initial appeal regarding her UK citizenship
was denied in February 2020.225 However,
in a landmark case the Court of Appeal
subsequently ruled that Ms Begum should
be allowed to return to the UK on the basis
that a fair hearing would not be possible
whilst she remained in detention in Roj
camp. Lord Justice Flaux commented that
“Fairness and justice must, on the facts of
this case, outweigh the national security
concerns”226.
An exception to the UK government’s
stance on repatriation has been the safe
return of three orphaned children in
November 2019, whose exit from Syria
was expedited in the context of Turkey’s
invasion of the Syria border.227 Children

who are repatriated can be questioned by
UK police in accordance with Schedule 7
of the Terrorism Act (2000). Where
possible, DNA tests can be and have been
carried out to establish children’s
identities.228 Child returnees are referred to
children’s social services where their
needs are assessed in accordance with the
Children Act (1989), which sets out
statutory child welfare duties. Referrals to
the government’s Channel program are
made where there are concerns about
vulnerability to radicalization. Whilst the
case involving the three orphans initially
raised hopes about increased efforts to
repatriate British citizens, the Home Office
made their objections clear by suggesting
that returnees in general, including
children, pose a security risk. A group of
four siblings with extended family in the
UK have been the subject of further
consideration for repatriation in recent
months. However, the government’s
position has been that their repatriation
could only occur on the condition that their
parents, Shahan Choudhury and Mehak
Aslam, remain in Syria due to suspicions
about their involvement with ISIS, which
they deny. The Kurdish administration and
Save the Children expressed concern about
and refused to support actions leading to
familial separation.229

United States
Following the start of the civil war in
Syria, the number of US citizens traveling
to the region began to increase, but early
estimates of the scale of the problem were
unreliable. By June 2014, ten people had
reportedly managed to successfully travel
226
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to Syria, of whom six died abroad, one
returned and was initially arrested prior to
release without charge due to lack of
evidence, and three remained at large. By
September 2014, up to 130 people were
thought to have attempted to travel or had
succeeded in travelling to Syria. However,
Former Director of the Federal Bureau of
Investigation (FBI) James Comey stated
that only 20 citizens were known to be
actively fighting with terrorist groups in
October 2014, which suggests the
authorities had been effective in
intercepting the majority and preventing
them from reaching their destination.230 By
July 2015, over 250 US citizens were
thought to have attempted to travel to or
had succeeded in traveling to the region.231
The rate of people attempting to or
succeeding in traveling subsequently
appeared to diminish, with estimates
putting the total number at only 300 by
2018.232 Figures from September 2017
suggest 129 had successfully traveled to
Syria and seven had returned to the US,233
increasing to 272 US citizens having
reached the region by June 2018.234
A 2018 case series study of 64 foreign
fighters noted that 12 returned to the US.
Of those, nine had been arrested and
charged with terrorism offences and three
had not been charged at the time.235
Nicholas Rasmussen, former Director of
the United States National
Counterterrorism Center, had suggested
the number of returnees was low and the
majority of people who had managed to
230
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reach Syria were expected to remain there
under the so-called caliphate.236 Following
the subsequent collapse of ISIS’s
stronghold in early 2019, the FBI stated
that twenty identified US foreign fighter
citizens were known to be detained in
Syria and Iraq. In December 2019, the US
government estimated the number of US
citizens remaining in prisons and detention
camps to be around 130, including women
and children.237 Identifying citizens has
been complicated by the confiscation or
destruction of identity documents and
some foreign fighters adopting noms de
guerre.
Mohamad Jamal Khweis was sentenced to
twenty years in 2017 for providing
material support to a terrorist group after
being captured in Iraq within ten weeks of
arriving in the region. He was repatriated
to the US to face trial and his appeal is
pending.238 In July 2018, Samantha
Elhassani from Indiana was repatriated and
charged with providing material support
and conspiring to aid ISIS with the full
knowledge that they were a terrorist
organization. She had travelled to Syria in
2015 with her second husband and two
children. He was killed in a drone strike in
2017 and she was detained by a USbacked militia after fleeing to Raqqa.
Extraordinarily, her lawyer claimed she
had been an FBI informant for two years
prior to travelling to Syria. He also stated
that her husband was abusive and she had
believed the family was travelling to
Morocco. She claimed she had been
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interrogated and tortured by members of
ISIS for being a suspected FBI spy.
However, in November 2019 she pled
guilty to concealing financial support for
terrorism by smuggling large amounts of
cash and gold to Hong Kong on behalf of
her husband and brother-in-law. She is
awaiting sentencing and faces a maximum
of ten years’ imprisonment.239
Abdulrahman Ahmad Alsheikh, a USSaudi citizen, was captured by Kurdish
forces and held at a military base in Iraq.
The US opted to free him without
prosecution after a legal challenge to his
open-ended detention had been initiated.
His US passport was reportedly revoked
and he was handed to authorities in
Bahrain.240 A naturalized US citizen
originally from Kazakhstan was
repatriated in July 2019 and went on to
face a charge of providing material support
to a terrorist group.241 A 23-year-old dual
national was repatriated in August 2019
and also subsequently charged with the
same offence.242
It was the United States government that
reportedly pressured the UNSC to pass
Resolution 2178 in 2014, requiring
Member States to detain and prosecute
foreign fighters attempting to cross their
borders to get to conflict zones. The US
was highly critical of European states for
what it termed “security gaps.”243 In that
same year Former Attorney General Eric
Holder and Former FBI Director James
Comey expressed concern about the
potential for foreign fighters to return to
their countries of origin and carry out acts
of terrorism, including US citizens.244 A
239

representative of the RAND Corporation,
providing testimony to the House
Homeland Security Committee,
commented to the effect that the low
number of returnees at the time was a
“manageable” problem.245 Three foreign
fighters have been known to have returned
voluntarily to the US from Syria and Iraq
in 2014, and each experienced different
outcomes. One was arrested upon his
return, but released due to a lack of
evidence of any engagement in terroristrelated activity, subsequently dying of a
drug overdose. The second, Moner
Mohammad Abusalha, returned home
briefly undetected before travelling back to
Syria in May 2014 and killing himself in a
suicide bombing. The third, Mohaminul
Alam Bhuiya, contacted the FBI from
Syria asking to return home after three
months under ISIS. He cooperated with
US intelligence and law enforcement over
the next four years, having pleaded guilty
to providing material support to a terrorist
group, and was freed on supervised release
in June 2018.246
In February 2019, President Trump called
on European states to repatriate 800
foreign fighters to their respective
countries of origin following their capture
by US and Kurdish forces. The US
government went so far as to suggest that
foreign fighters could be transferred to and
detained at the controversial Guantánamo
Bay prison, should other states not act to
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repatriate their citizens.247 This call
coincided with the President’s promise to
the public that he would bring US forces
back home.248 That same month, however,
President Trump instructed Secretary of
State Mike Pompeo to refuse a woman
born in New Jersey, Hoda Muthana, her
request to return to the country. Ms.
Muthana was detained in a camp in Syria
with her young son, having arrived in the
country in 2014. Her family had brought a
lawsuit against the government to try and
force her repatriation, but this was
contested in court. The judge ruled in
favor of the government, which had argued
she was born while her father, who is from
Yemen, had diplomatic protection and as
such she was not entitled to US citizenship
at birth, despite having been issued with a
US passport.249 The citizenship of US-born
citizens is guaranteed by the Constitution
of the United States and cannot be
revoked, however in this case Ms.
Muthana was not considered a US-born
citizen due to her father’s diplomatic
standing at the time of her birth.
Since the fall of the caliphate, messages
from US officials have been consistently
in favor of repatriation. In June 2019,
Justice Department spokesperson Marc
Raimondi stated, “The United States is
committed to taking responsibility for its
citizens who attempted to travel or did
travel to support ISIS. We have prosecuted
over 100 cases against individuals who
tried to travel to support ISIS and have
brought charges against several who have
returned, including as recently as earlier
this year.”250 Pompeo and Trump repeated
their calls for the international community
247

to repatriate citizens to their countries of
origin, with Pompeo releasing a press
statement in July 2019 to specifically
praise Italy for repatriating one of their
foreign fighters.251 The US government
called on Australia to repatriate its citizens
in November 2019 and also rejected the
suggestion of an international tribunal,
instead reaffirming its preference for
foreign fighters to be tried in court in their
respective countries of origin.252
At a conference of the UN Office of
Counter Terrorism and the OSCE in
February 2020, US Deputy Coordinator
for Counterterrorism Chris Harnisch
appealed to the duty of countries to
repatriate their citizens, prosecute crimes
in national courts, and focus on
rehabilitation:
“All of our countries have a moral and
security imperative to repatriate our
citizens, bring them to justice, and ensure
that they never return to the battlefield
[…] leaving your citizens in squalid camps
in the desert or overcrowded prisons
without charge, or worse yet, stripping
citizens of their citizenship, shows a
complete and utter disregard for human
rights […] The United States is committed
to helping countries that repatriate their
citizens from Syria and Iraq to acquire the
knowledge and resources to rehabilitate
and reintegrate them back into society.”
Furthermore, he reported that 23 US
citizens had been repatriated, including
men, women and children.253
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Foreign fighting has been against the law
in the US since George Washington’s
presidency, but prosecutions for this
offence are rare and investigations tend to
focus on proving lesser offences such as
providing material support to terrorist
groups.254 Whilst the US government has
reported that women and children
repatriates have been supported in their
reintegration through rehabilitation, all
adult returnees who have been tracked
have been investigated and prosecuted
where there has been sufficient evidence to
do so, with some agreeing to plea deals
prior to being transferred back to the US.
Where it can be proven that naturalized US
citizens obtained their green card by illicit
means, the government can and will
revoke their citizenship.255
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Analysis
Since the collapse of ISIS and affiliated
groups in northern Syria, states have
grappled with the efforts to find effective
means of addressing the issue of detained
foreign fighters and their children. Several
policy options, such as the establishment
of an ad hoc international tribunal, transfer
to and prosecution in Iraq, and repatriation
and prosecution in home countries have
been raised and discussed. However, each
option has its own limitations. The UN has
urged that repatriation, prosecution (where
appropriate and justified), and
rehabilitation remain the most appropriate
and law-applicable solutions.
The first of the policies being discussed
and already carried out in several cases is
the transfer of foreign fighters and their
family members from detention in Syria to
Iraqi prisons. As described in this report, it
was France who led European state talks
with Iraq regarding prosecution of citizens
in the region. However, there are huge
deficits in the judicial system of Iraq.
Typically, members of ISIS and affiliated
groups have been detained and put on trial
by Iraqi authorities regarding illegal entry
and terrorism charges.256 The emphasis on
prosecution and harsh sentencing suggests
an effort by the Iraqi authorities to prevent
impunity and hold individuals they believe
are accountable for egregious war crimes
and violence against Iraqi citizens.
256

International organizations and human
rights advocates have criticized Iraqi
authorities for their judicial process, which
they claim fails to meet due process
standards.257 Many trials have reportedly
been conducted in under 10 minutes,
involving sweeping execution sentences
without distinction between the degree of
supposed crimes.258 The lack of gender
lens has resulted in similar sentences for
both women who were medical workers or
domestic workers and other individuals
who carried out armed violent acts.259 This
has been the case despite indications that
some women foreign fighters are known to
have been groomed, trafficked or coerced
into involvement with ISIS and affiliated
groups, due to factors such as constricted
financial alternatives and deception on the
part of their husbands.260
Human Rights Watch has expressed
concern over the wide interpretation that
can be applied to Iraq’s counter-terror
legislation.261 Critics claim that a judicial
process in which the punishment does not
fit the crime undermines the goal of
accountability and a strong judicial system
for good governance.262 Children must be
regarded victims in the first place, in
accordance with international law, but are
considered criminally responsible by the
Iraqi judicial system from the age of
nine.263 Poor conditions and neglect for
their emotional and physical wellbeing
260
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have been reported by human rights
advocates, who cite violations of state
obligations to protect children under the
UN Convention on the Rights of the
Child.264 Moreover, in its observations of
ISIS-related trials, the UN Assistance
Mission for Iraq (UNAMI) recorded
frequent use of torture to obtain
confessions from adults and children
alike.265 In some of these cases, the
disputed evidence is used in a death
penalty conviction in the absence of a
rigorous investigation.266
The use of the death penalty, including for
juvenile executions, is another reason trial
in Iraq has been questioned as a viable
solution. As shown in this report, nationals
from several western European countries
have been handed a death sentence, but
state responses have been muted and
reactive in simply calling for an alternative
custodial sentence. Amnesty International
lists Iraq among the top five countries
enacting death sentences.267 Many of the
states seeing their nationals tried in Iraq
are those who are signatories of the UN
Convention Against the Use of Torture
and the Second Optional Protocol to the
International Covenant on Civil and
Political Rights, among other international
instruments. Therefore, international law
forbids the use of both capital punishment
and torture in such cases, and their use
goes against international human rights
norms. However, supporters of the option
of prosecution in Iraq claim its benefits
involve proximity to the places in which
crimes were committed and their victims
and witnesses, as well as avoidance of
264

failures to convict repatriates domestically
due to evidentiary challenges.
The second policy option that has been
considered by decision-makers is the
creation of an international tribunal to
bring to trial individuals accused of
terrorism and war crimes in affiliation with
ISIS. Sweden and Belgium have been
particularly supportive of this approach.
Sweden took decisive action at organizing
discussions for an international tribunal in
June 2019, championing the policy option
in the Stockholm meeting.268 However,
discussions failed to come to an agreement
and Sweden’s objective has not come to
fruition.
The notion of an international tribunal
appeals to those who recognize state
responsibilities towards citizens and the
need for an organized mechanism that
respects due process and human rights
standards, all while circumventing the
security risks assumed regarding
repatriation, investigation, and trial on
home soil. However, the option of an
international tribunal faces at least two
limitations. Experts say a tribunal for ISISonly crimes is an arbitrary designation.
Notably, they cite the danger of extending
judicial authority to a non-state actor, as
would be the case if Kurdish forces
oversaw such trials. Critics affirm that
establishing an international tribunal
would be a performance by states
exporting their duties to wash their hands
of the challenge posed by foreign fighters
without serious consideration about the
gravity of the decision. In the event of
265
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such a tribunal process being undertaken
by states, establishing it would demand
huge resources and take a very long time
to implement, bringing a heavy burden to
countries and leaving detainees in Syria
and Iraq no further forward.
Finally, repatriation and prosecution at
home is a policy option that, whilst
strongly resisted in Western Europe, is
largely espoused by the US and
international organizations. The majority
of returnees who successfully travelled
back to their respective countries of origin
in Western Europe and North America did
so with little or no assistance from state
governments. Among those states included
in this report, France has reported the
highest number of repatriates at 250, all of
whom were being held in Turkey rather
than Syria or Iraq. Belgium, Canada, The
Netherlands and the UK have been
particularly transparent about their lack of
desire to support repatriation and have
made concerted efforts to block the return
of foreign fighter citizens. Whilst countries
such as Belgium, France and the United
Kingdom have repatriated orphaned and
unaccompanied children, it is difficult to
view such efforts as anything other than
tokenistic when other children with claims
to citizenship in those countries remain in
detention in Syria and Iraq. Despite calls
to other countries to repatriate their
citizens without delay, the United States
has also been highly selective in its
repatriation efforts.
Two Central Asian countries, Uzbekistan
and Kazakhstan, as well as Kosovo, have
repatriated their citizens from Syria,
offering a stark contrast to their western
European and North American
counterparts. In the case of Kazakhstan,
595 citizens from camps and detention
centers in Syria were repatriated through
269
Morris Loveday and Souad Mekhennet, “Europe Has Resisted Taking Back
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270
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Operation Zhusan in 2019, the majority of
whom were children who returned alone or
were accompanied by a small number of
women, and a limited number of men.
While 33 men and 13 women were
immediately charged with terrorism
offences and supporting propaganda, the
rest of the repatriates, mostly women and
children, underwent rehabilitation and
reintegration programs. The international
community is waiting and observing how
this experiment founded on a pro-active
rights-based approach turns out.
Meanwhile the US has offered logistical
repatriation assistance to countries whose
nationals are still in detention in Syria and
Iraq. The SDF has expressed willingness
to collaborate on repatriation efforts,
though few of the countries featured in this
report appear motivated to reciprocate and,
in some cases, have indicated diplomatic
relations are not strong enough.269
Meanwhile, a range of much-debated
administrative, legislative and security
measures have been taken. Revocation of
citizenship in the case of dual nationals,
for example, has been implemented in
Belgium, France, the Netherlands and the
UK. Judicial intervention upon appeal has
interrupted this policy in the UK in one
case, which may set a precedent for others
can follow. In most of the states practicing
revocation of citizenship, a criminal
conviction is required by law, 270 but that
is not the case in the Netherlands. Dual
nationals are those at risk of being stripped
of citizenship, which has led to diplomatic
tensions between states and criticism
regarding controversies inherent in the
practice, such as individuals being left
with sole citizenship of a country with
which they are unfamiliar or in which they
would be at risk of facing prosecution and
harsh sentencing. Denaturalization is
problematic in the United States, but
Amandine Scherrer, Dr. and Cecilia Isaksson, “The Return of Foreign Fighters to EU
Soil: An Ex-Post Evaluation”; “Denmark passes legislation to strip ISIL fighters of
citizenship,” Al Jazeera, October 24, 2019.
https://www.aljazeera.com/news/2019/10/denmark-passes-legislation-strip-isilfighters-citizenship-191024174102359.html
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possible where a green card has been
obtained by illicit means or concealment
and a new unit is being set up to target
such individuals271. The Canadian
government attempted to introduce
legislation permitting revocation of
citizenship in the case of dual nationals
with terrorism convictions, but was
prevented in doing so by a court ruling.
Some states also allow for a temporary reentry ban and denial of official documents
for departees.

law, their position on repatriating foreign
fighters can greatly influence the decisionmaking of others.

Criminal investigation of departees in
absentia has begun in Belgium, Denmark,
Germany, the Netherlands, France, and the
UK.272 Prosecution in absentia is permitted
and has occurred in several of these
states.273 Although human rights critics
decry the practice, arguing it limits the
opportunity for defendants to contest
evidence, proponents affirm the security
merits of such trials. Many states have
therefore moved forward with the trials in
absentia such that their nationals may face
existing charges upon returning.
While all the countries mentioned in this
report are torch-bearers of western
democracy and expectedly reflect similar
ethical and moral considerations apart
from legal and political systems, it is
interesting to observe that they have vastly
different responses to a complex problem
like foreign fighters. With concerns about
resurgent terrorism and national security,
states are cautious about the repatriation of
foreign fighters. However, the
humanitarian crises that detainees are
going through, especially women and
children, deserve more attention. The
unsolved severe situation in detention
camps might not only violate countries’
promise towards citizens for their basic
human rights, but also leave hidden
dangers of terrorism. As countries with
influence in terms of both hard and soft
271
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Conclusions
As mentioned earlier, the North American
and western European states profiled in
this report have resorted to taking hardlined approaches towards foreign fighters
detained in Syria and Iraq and their
children. Court judgements in support of
repatriation in individual cases may
increasingly lead to a softening of their
approach. The states concerned hold a
great deal of potential for flexibility and
personalization in this matter, mainly for
two reasons. Firstly, their distinct national
laws and - where such laws are not as
unambiguously present - norms, provide
them with a wide field of experimentation
regarding what is feasible for their specific
national contexts when it comes to
repatriation, criminal prosecution,
stripping of citizenship, and so forth,
especially in the case of common law
countries. Secondly, a fragmented
international legal system means that
numerous issues of international
significance are regulated solely by legal
obligations, and not conclusive binding
frameworks that states can use and be held
accountable within, especially in terms of
complex matters such as the issue of
returning foreign fighters, which falls
precariously on the junction of national
security, human rights and international
peace at large.

and Iraq, there are certain international
humanitarian and human rights based
considerations they must take into account
regardless of their national stance.
In fact, analyses by Special Rapporteurs of
the UN Office of the High Commissioner
for Human Rights (OHCHR) have reached
a similar conclusion, stating that the urgent
return and repatriation of foreign fighters
and their families from the conflict zone is
the only international law-compliant
response to the situation faced by women,
men and children who are still suffering in
the camps in Syria and Iraq. This is a
comprehensive response that amounts to a
positive implementation of Security
Council resolutions 2178 (2014) and 2396
(2017) and entails long-term security
interests for both the country
commissioning the return as well as the
international community.275 Our analyses
conclude that states hold the primary
responsibility for their nationals and, in the
case of former pro-ISIS fighters, states
should them repatriate and prosecute them
for their crimes. This means that UN
Member States are responsible for
ensuring that citizens of their state who
have committed crimes in another Member
State are provided fair treatment as
outlined by international human rights law,
international humanitarian law, and
international refugee law.

Despite these drawbacks, it may be noted
that in situations that meet the threshold
definition of non-international or
international armed conflict, international
human rights law and international
humanitarian law apply concurrently and
their different protections are
complementary, not mutually exclusive.274
Thus, it would not be a stretch to claim
that while different states may have had
their own context-specific responses to the
terrorism problem in the hotbeds of Syria

Under the aegis of this return process,
states should ideally hold individuals
accountable in the case of crimes and
serious violations of national and
international law they may have
committed during their engagement in the
terrorist system. However, in the case of
children, who should always primarily be
treated as victims, their return should be a
humanitarian and human rights

274
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imperative.276 There is no question of the
fact that they should be repatriated and
protected by their home nations, or the
home nations of their parents in the case of
those born in the camps. Moreover, states
that have de facto control over the human
rights of children and their guardians in the
camps have a duty of protection towards
them and positive obligations to prevent
violations of said rights.277
Despite the clear urgency of the issue and
the significant number of children of
European and North American origin still
present in the horrific conditions of the
camps, the data available to the UN
Security Council Counter Terrorism
Committee Executive Directive (CTED)
suggests that only seven European states
have repatriated children since September
2018, predominant among them young
orphans or unaccompanied children.278
Children of foreign fighters have become
enmeshed with convoluted notions of
statehood, statelessness, abuse,
documentation, rehabilitation, and so on.
This is further worsened if particular
European or North American states do not
retain consular or diplomatic ties with
Syria and Iraq, essentially rendering those
who are vulnerable helpless and without
any escape route.
Countries, when they do repatriate their
citizens from a cohort of foreign fighters,
give massive consideration to basic tenets
of their national security agenda first,
potentially planning poorly when it comes
to the socialization process of the
repatriated citizens, in particular
impressionable children. As a part of their
risk assessment and mitigation efforts,
such states may separate children from
276

parents whom they deem a threat to
national security, which may ultimately be
in direct conflict with Article 3 and Article
9 of the Convention on the Rights of the
Child, and has been raised as a concern by
civil society organizations.279 However,
even if states consider it absolutely
necessary to separate the children from
their parents for reasons of the security of
the country or the child themselves,
alternative care arrangements should be
explored in terms of family-based interim
care arrangements followed by
community-based interim care
arrangements.280
In light of the jurisdictions observed, it is
also important to mention that, while
children are affected by and involved in
terrorist activities as victims, witnesses
and alleged offenders,281any prosecution of
children should respect internationally
recognized standards of juvenile justice,
including a minimum age of criminal
responsibility, which the Committee on the
Rights of the Child has recommended to
be no lower than 12 years of age, and
preferably between 14 and 16. Wherever
children, their mothers or women may be
suspected of having committed crimes,
they should be able to expect due process
and fair trial standards, including the
presumption of innocence and the right to
an appeal, with appropriate consideration
for age and gender. 282
In view of this, the CTED’s Addendum to
the guiding principles on foreign terrorist
fighters (2018) provides Guiding Principle
30, which calls on Member States, as part
of a case-by-case approach, to implement
strategies for dealing with specific
categories of returnees such as minors,
280
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women, family members and other
potentially vulnerable individuals,
providers of medical services and other
humanitarian needs and disillusioned
returnees who have committed less serious
offences. A Guiding Principle 40 also
addresses gender-sensitive risk
assessments and intervention programs.283
For any process of repatriation to succeed
fully, it is important to retain an extensive
amount of data regarding its development,
ranging from design and implementation
to monitoring and evaluation of strategies
for returning and relocating. The lack of
gender-disaggregated data, for instance, is
a consistent challenge and the data gap
continues to pose problems for a full
appraisal of the problem, the rate of return
and repatriation and, consequently, for
developing a more digital and tailored
response which could cater to different
subsets of returning foreign fighters and be
communicated across borders.284
On the subject of communication, a
successful global response to foreign
fighters and efforts for repatriation can
only come about when there is cooperation
amongst countries and when the initial few
repatriation efforts show enough success
that others can emulate them. UN
Resolution 2178 claims it is essential for
Member States to exchange information
and best practices, and cooperate while
trying to resolve their respective issues
with foreign fighters. Resolution 1373 also
mentions that Member States should
provide each other with the greatest
measure of assistance in connection with
criminal investigations or proceedings

283

involving foreign terrorist fighters,
capacity-building and providing bilateral
assistance. 285
An example of successful bilateral
assistance has been mentioned in
OHCHR’s Special Rapporteurs’ report,
that between European states and Kurdish
authorities, who have made consistently
clear their willingness and capacity to
support foreign fighter returns to European
and other states due to their multiple
successful return processes. The report
also asserts that European states are in the
best position to ensure the protection of
their citizens due to such bilateral ties.286 If
things were to continue in the same vein
and Western countries like the ones
mentioned in this report were to take the
lead to repatriate their citizens, the
problem of returning foreign fighters may
as well be resolved much sooner than
anticipated. The main conclusion is that
western European and North American
countries have full potential to take human
rights-based approach and select
repatriation as a law-applicable solution.
These countries are leading countries in
the world who can ensure shared
responsibility for international peace and
contribute to finding a common solution to
deal with detained foreign fighters. The
main focus should be made on the most
vulnerable – typically children and women
who have been exposed to complex and
inescapable trauma.
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